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THE  FREEDOM  OF  ACCESS  TO  CLINIC 
ENTRANCES  ACT  OF  1993 


WEDNESDAY,  MAY  12,  1993 

U.S.  Senate, 
Committee  on  Labor  and  Human  Resources, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  SD- 
430,  Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
(chairman  of  the  committee)  presiding. 

Present:  Senators  Kennedy,  Pell,  Metzenbaum,  Simon,  Mikulski, 
Wellstone,  Kassebaum,  Coats,  and  Gregg. 

Opening  Statement  of  Senator  Kennedy 

The  Chairman.  We  will  come  to  order. 

Our  hearing  this  morning  deals  with  the  serious  problem  of  ac- 
cess to  medical  clinics  providing  reproductive  healtii  services,  in- 
cluding abortions.  Across  the  country,  antiabortion  violence  and  in- 
timidation are  on  the  rise.  Clinics  are  assaulted  with  human  block- 
ades and  invasions.  They  are  bombed,  vandalized,  sometimes 
burned  to  the  ground.  The  doctors  and  staff  who  work  there  and 
their  families  are  assaulted  and  threatened. 

In  Pensacola,  PL,  this  past  March,  one  of  those  physicians,  Dr. 
David  Gunn,  was  shot  and  killed.  His  death  was  a  national  trag- 
edy, and  the  act  of  violence  that  took  his  life  was  a  national  out- 
rage. 

Evenr  woman  in  America  has  a  constitutional  right  to  decide  for 
herself  whether  to  terminate  her  pregnancy,  and  that  fimdamental 
right  deserves  the  full  protection  of  Federal,  State,  and  local  law. 
Unfortunately,  State  and  local  authorities  cannot  do  the  job  alone. 
A  nationwide  campaign  targets  local  clinics.  Large  blockades  over- 
whelm local  police  and  prosecutors.  No  single  State,  much  less  an 
individual  city  or  town,  can  keep  up  with  those  who  travel  from 
State  to  State  to  wage  tnis  campaign  of  violence. 

The  legislation  before  us  today,  the  Freedom  of  Access  to  Clinic 
Entrances  Act  of  1993,  is  designed  to  prevent  this  conduct  and  pun- 
ish it  when  it  occurs.  It  will  establish  new  Federal  criminal  of- 
fenses for  violent  acts  and  threats  of  force  aimed  at  abortion  pro- 
viders and  for  phvsical  obstruction  and  destruction  of  clinics.  It  will 
give  victims  of  these  tactics  a  private  right  of  action.  And  it  will 
authorize  the  Attorney  General  to  seek  damages  on  behalf  of  vic- 
tims, injunctions  against  offensive  conduct,  and  stiff  fines  against 
the  perpetrators. 

(1) 


Today,  we  will  hear  from  a  number  of  distinguished  witnesses, 
including  the  Attorney  General  Janet  Reno.  Abortion  providers  will 
describe  the  tactics  used  against  them.  Local  officials  will  explain 
the  need  for  Federal  help,  and  Professor  Larry  Tribe  of  the  Har- 
vard Law  School  will  address  the  constitutional  issues.  I  look  for- 
ward to  their  testimony. 

We  will  now  receive  a  statement  for  the  record  by  Senator  Har- 
kin. 

[The  prepared  statement  of  Senator  Harkin  follows:] 

Prepared  Statement  of  Senator  Harkin 

Mr.  Chairman,  I  am  pleased  that  we  are  holding  this  hearing  on 
the  Freedom  of  Access  to  Clinic  Entrances  Act.  It  is  time  for  Con- 
gress to  take  action  to  protect  the  right  to  choose,  not  only  against 
those  who  would  denv  that  rig^t  oy  restrictive  laws,  but  also 
ajgainst  those  who  use  blockades,  threats,  and  violence  to  deny  that 
nd^t  to  women. 

Like  many  Americans,  I  was  shocked  by  the  assassination  of  Dr. 
David  Grunn  hy  antiabortdon  extremists  in  Pensacola,  FL.  Although 
the  murder  m  Pensacola,  FL  was  the  first  death  related  to 
anticlinic  activities,  it  is  only  an  escalation  of  the  level  of  violence 
by  radical  antichoice  groups. 

Clinics  and  clinic  workers  nationwide  have  had  to  endure  block- 
ades, picketing  of  both  their  homes  and  their  workplaces,  bomb 
threats  and  bombings,  vandahsm,  and  physical  violence.  Groups 
opposing  the  right  to  choose  have  coordinated  these  attacks  across 
State  lines. 

Because  of  my  concern  with  this  pattern  of  harassment,  I  led  an 
effort  with  16  cf  my  Senate  colleagues  in  calling  for  an  investiga- 
tion of  these  activities  by  the  Federal  Bureau  of  Investigation  on 
March  18,  1993.  On  April  9,  Director  William  Sessions  responded 
to  our  letter. 

Director  Sessions  stated  that  "the  Department  of  Justice  con- 
cluded that  current  Federal  criminal  laws  are  not  adequate  to  ad- 
dress the  issues  of  denial  of  access  and  related  violence  at  abortion 
facilities.**  Therefore,  the  FBI  is  precluded  from  undertaking  the 
kind  of  comprehensive  investigation  demanded  by  this  pattern  of 
abuse  and  violence. 

Mr.  Chairman,  the  FBI  is  telling  us  that  its  hands  are  tied  in 
taking  positive  action  to  investigate  anticlinic  violence.  This  is  the 
best  argument  possible  for  passage  of  the  bill  we  are  considering 
today.  I  believe  we  have  a  responsibility  to  enact  laws  that  defend 
the  rights  of  Americans.  That  includes  the  fundamental  right  to 
privacy,  and  the  right  to  choose.  This  Congress  should  not  stand 
idly  by,  while  a  determined,  extreme  minority  uses  intimidation,  vi- 
olence and  harassment  to  impose  their  will  on  women.  I  strongly 
support  this  legislation,  and  call  for  its  passage.  I  ask  that  the  let- 
ter to  Director  Sessions,  and  his  reply,  be  printed  in  the  record  fol- 
lowing my  statement 


Bm'td  States  Senate 

WASHINGTON.  DC  205  10 

March  18,  1993 


Hilliam  Sessions,  Director 
Federal  Bureau  of  Investigation 
J.  Edgar  Hoover  FBI  Building 
Tenth  and  Pennsylvania  Ave.  NW 
Washington,  D.C.   20535 

Dear  Director  Sessions: 

The  recent  murder  of  Dr.  David  Gunn  in  Pensacola,  Florida, 
allegedly  by  an  anti-abortion  extremist,  has  driven  home  to  many 
Americans  the  rising  tide  of  anti-clinic  violence  across  the 
country.   Organized  groups  coordinate  anti -abortion  activity 
across  state  lines .   Many  clinics  and  clinic  workers  nationwide 
have  had  to  endure  blockades,  picketing  of  both  their  work  sites 
auid  their  homes,  bomb  threats  and  bombings,  vandalism,  and 
physical  violence. 

This  letter  is  to  request  that  the  Federal  Bureau  of 
Investigation  immediately  begin  an  investigation  of  this  pattern 
of  harassment.   Health  care  workers  should  have  the  right  to  know 
that  they  are  not  subjecting  themselves  or  their  families  to 
threats,  harassment  or  violence  in  the  practice  of  their 
profession.   These  actions  are  clearly  intended  to  prevent  women 
from  exercising  their  Constitutional  right  to  a  safe,  legal 
abortion.   A  full  investigation  of  violence  and  harassment 
against  clinics  and  clinic  workers  is  essential  to  addressing 
this  growing  national  problem. 


We  appreciate  your  attention  to  this  matter. 

n 


Sincerely, 


Tom  Harkin 


y Dianne  Feinsteir 


William  Sessions,  Director 
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April  9.    1993 


Honorable  To»  Harkin 
United  States  Senate 
Washington,  D.C. 

Dear  Senator  Harkin: 

I  aa  writing  in  response  to  your  March  18th  letter  in 
which  you  and  several  of  your  colleagues  relay  concerns  regarding 
the  recent  aurder  of  Dr.  David  Gunn  in  Pensacola,  Florida  and  the 
violent  attacks  on  nedical  facilities  at  which  abortions  are 
performed.   The  Department  of  Justice  previously  took  the 
position  that  there  was  no  Federal  criminal  jurisdiction 
applicable  to  those  incidents.   As  a  result,  the  Federal  Bureau 
of  Investigation  has  not  conducted  investigations  regarding  them. 
I  delayed  this  response  until  Attorney  General  Reno  had  the    . 
opportunity  to  review  this  situation. 

Almost  immediately  after  assuming  office.  Attorney 
General  Reno  requested  an  examination  of  existing  Federal 
statutes  by  attorneys  at  the  Department  of  Justice  to  determine 
if  a  Federal  law  enforcement  response  is  authorized  under  current 
Federal  law.   The  Department  of  Justice  concluded  that  current 
Federal  criminal  laws  are  not  adequate  to  address  the  issues  of 
denial  of  access  and  related  violence  at  abortion  facilities. 
The  Attorney  General  has  advised  Congress  that  she  will  work  with 
the  Congress  in  an  effort  to  draft  legislation  which  will 
adequately  address  these  issues  while  respecting  the  right  of 
expression  enshrined  in  the  First  Amendment. 

Current  FBI  policy  recognizes  primary  jurisdiction  for 
these  incidents  rests  with  state  authorities  through  their  local 
law  enforcement  agencies.   This  is  based  on  the  previous  guidance 
from  the  Department  of  Justice.   The  FBI  has  always  supported 
state  and  local  law  enforcement  agencies  through  access  to  the 
FBI  Laboratory  and  other  resources  and  will  continue  to  do  so. 
If  and  when  legislation  is  enacted  which  established  Federal 
criminal  jurisdiction,  we  will  investigate  these  acts  as 
violations  of  the  newly  enacted  Federal  criminal  statute.   Until 
that  time,  our  involvement  will  remain  in  a  supportive  capacity 
to  local  law  enforcement  conducting  investigations  using 
pertinent  state  statutes. 

I  understand  your  concerns  in  this  matter  and  hope  the 
information  I  provided  will  be  of  some  assistance  to  you  and  the 
other  members  of  the  Senate  whp  share  these  same  concerns. 


William  S.  Sessions 
Director 
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The  Chairman.  Senator  Coats. 

Senator  Coats.  I  have  no  statement,  Mr.  Chairman. 

The  Chairman.  Senator  Mikulski. 

Opening  Statement  of  Senator  Mikulski 

Senator  Mikulski.  Thank  you  veiy  much,  Mr.  Chairman. 

I  wish  to  welcome  the  Attorney  ueneral  of  the  United  States  for 
this  most  important  testimony  today  and  to  all  others  who  will  tes- 
tify about  the  need  for  the  FVeedom  of  Access  to  Clinic  Entrances 
Act. 

What  we  see  every  day  is  that  terrorism,  harassment,  vandalism, 
and  violence  are  taking  place  in  the  very  place  where  people  come 
to  seek  medical  treatment  and  medical  advice,  and  tiiis  violence 
has  absolutely  no  place  in  our  society. 

While  we  are  fast  at  work  to  remove  the  barriers  to  health  care 
for  millions  of  Americans,  we  cannot  tolerate  those  who,  by  their 
extremism,  put  new  barriers  in  the  way  of  women  seeking  repro- 
ductive health  services.  Terrorism  against  women,  violence  against 
clinics,  and  criminal  acts  like  the  murder  of  Dr.  Gunn  must  abso- 
lutely be  stopped. 

We  see  this  every  day  not  only  in  Florida,  but  in  my  own  State. 
Doctors  receive  threatening  phone  calls  and  hate  mail.  Now  we  are 
even  told  that  one  doctor,  or  doctors  in  the  Pasadena,  MD  area,  are 
now  wearing  bullet-proof  vests  as  they  go  to  work  carrying  their 
medical  kit,  donning  their  stethoscope,  to  be  able  to  give  the  serv- 
ices that  they  deUver.  Maiyland  responded,  Mr.  Chairman,  with  its 
own  legislation  to  deal  wiUi  the  clinic  attacks  and  to  pass  a  clinic 
violence  and  harassment  prevention  strategy. 

Mr.  Chairman,  I  know  that  we  want  to  near  from  the  Attorney 
Generid,  but  we  have  heard  from  the  women.  We  have  heard  from 
those  physicians  and  nurse  practitioners  who  want  to  get  out  there 
and  do  their  job. 

I  respect  people  who  have  differing  views.  I  respect  people  who 
have  different  religious  views,  but  we  cannot  under  the  name  of 
God  allow  people  to  be  either  killed  or  harassed.  And  there  are  oth- 
ers who  have  differing  views  about  medical  treatment  because  of 
rehgious  exemptions,  but  they  don't  go  to  the  streets  and  do  vio- 
lence. I  have  never  seen  anyone  who  practices  the  Christian 
Science  tradition  block  an  entrance  room  to  an  emergency  room  at 
a  hospital  in  Baltimore  or  block  the  access  of  going  to  give  blood 
at  a  Red  Cross,  and  we  know  that  in  our  society  we  can  tolerate 
religious  difference,  but  we  should  never  block  the  barriers  to  pro- 
vidmg  health  care. 

I  look  forward  to  the  Attorney  General's  ideas  and  moving  this 
l^nslation. 

The  Chairman.  Senator  Pell. 

Opening  Statement  of  Senator  Pell 

Senator  Pell.  Thank  you,  Mr.  Chairman. 

I  am  very  pleased,  indeed,  to  be  here  to  greet  Attorney  General 
Reno.  I  have  not  met  her  before.  I  look  forward  to  working  with  her 
over  the  coming  years.  I  know,  too,  that  your  first  days  on  the  job 


have  certainly  been  difficult  ones.  I  wish  that  your  courage,  man- 
ner, and  leadership  will  resolve  the  problems  that  you  face. 

But  I  particularly  wanted  to  welcome  the  medical  director  of 
Rhode  Island's  Planned  Parenthood,  Dr.  Pablo  Rodriguez,  who  is 
an  Assistant  Clinical  Professor  of  Obstetrics  and  Gynecology  at 
Brown  University  Medical  School. 

When  you  hear  Dr.  Rodriguez'  testimony,  Mr.  Chairman,  I  think 
you  will  understand  the  courage  he  has  shown  in  being  here  to  tes- 
tify and  just  in  going  about  his  daily  life,  routine  for  most  of  us; 
in  his  case,  waving  me  red  flag  of  courage.  We  all  appreciate  Dr. 
Rodriguez  being  here  and  thank  him  for  his  willingness  to  speak 
for  so  many  of  our  colleagues  across  the  country. 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  speak.  I  ask 
the  balance  of  my  statement  be  inserted  in  the  record  as  if  read. 

The  Chairman.  It  will  be  included  in  the  record  as  if  read. 

[The  prepared  statement  of  Senator  Pell  follows:] 

Prepared  Statement  of  Senator  Pell 

Mr.  Chairman,  I  appreciate  your  holding  a  hearing  on  this  im- 
portant matter.  I  am  very  pleased  that  Attorney  Greneral  Reno  is 
nere  to  testify  about  the  administration's  view  on  the  bill  before  us 
today,  S.  636,  the  Freedom  of  Access  to  Clinic  Entrances  Act. 

This  is  the  first  time  that  I  have  had  the  pleasure  of  meeting  At- 
torney General  Reno  and  I  must  say  that  I  think  she  is  handling 
her  many  responsibilities  admirably.  I  know.  Attorney  Greneral 
Reno,  that  your  first  days  on  the  job  have  not  been  easy  ones,  but 
want  you  to  know  that  I  admire  your  forthcoming  manner,  your 
courage,  and  your  leadership,  and  I  look  forward  to  working  with 
you. 

Mr.  Chairman,  I  would  also  like  to  take  this  opportunity  to  wel- 
come Dr.  Pablo  Rodriguez,  who  is  medical  director  of  Rhode  Island 
Planned  Parenthood  and  an  assistant  clinical  professor  of  Obstet- 
rics and  Gynecolc^  at  Brown  University  Medical  School.  When 
you  hear  Dr.  Rodriguez's  testimony,  Mr.  Chairman,  I  think  you  will 
understand  the  great  courage  he  has  shown  both  in  coming  here 
today  to  testify,  and  in  going  about  his  daily  life  and  work  at  home 
in  luiode  Island.  We  all  appreciate  your  being  here  today.  Dr. 
Rodriguez,  and  thank  you  for  your  willingness  to  speak  so  candidly 
for  so  many  of  your  colleagues  across  the  country. 

Mr.  Chairman,  there  are  manv  Senators  and  witnesses  here 
today  and  I  will  not  make  a  lengthy  opening  statement.  I  do  want 
to  make  one  very  simple  point. 

Let  us  remember  that  this  hearing  is  about  crime.  Certain  indi- 
viduals across  the  country,  and  I  regret  to  say,  in  my  own  State 
of  Rhode  Island,  have  decided  t^at  they  have  me  right  not  simply 
to  protest,  which  is  of  course  a  constitutionally  protected  right,  but 
to  inflict  fear,  violence,  and  pain  on  others,  and  to  destroy  property. 
This  is  not  only  unacceptable  behavior;  it  is,  in  my  view,  a  form 
of  terrorism. 

Mr.  Chairman,  I  respect  the  varying  views  in  my  own  State  and 
across  the  Nation  on  abortion.  And  I  know  well  the  strongly  held 
views  on  first  amendment  rights  that  we,  as  a  nation,  hold  dear. 
But  I  believe  firmly  that  crime  cannot  masquerade  as  free  speech 
or  free  expression,  and  I  believe  that  people  have  a  right  to  live 
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their  lives  free  of  the  fear,  intimidation  and  violence  that  has  re- 
sulted in  death,  arson,  stalking,  and  other  heinous  crimes  against 
consumers  and  providers  of  many  medical  cUnics. 

I  have  cosponsored  the  bill  before  us  because  I  beUeve  it  draws 
a  fair,  reasonable  and  constitutional  Une  between  the  right  of  pro- 
testers to  protest,  and  the  right  of  women  to  obtain  an  alx>rtion  and 
of  physicians  to  perform  them.  I  reepret  that  this  hearing  is  nec- 
essary, but  I  want  Dr.  Rodriguez  ana  others  like  him  to  know  that 
we  will  not  sit  back  and  do  nothing  while  they  fear  for  their  lives. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  We  welcome  very  much  the  Attorney  General  of 
the  United  States.  She  has  alrea(W  demonstrated  her  own  strong 
outrage  at  the  violence  that  has  taken  place  at  the  abortion  clinics 
and  has  committed  the  full  resources  of  the  Justice  Department  to 
deal  with  this  issue,  and  she  comes  here  today  to  help  give  us  the 
position  of  the  President  and  the  Justice  Department  on  this  ex- 
tremely important  and  fundamental  issue. 

We  welcome  very  much  your  presence  here.  We  are  glad  to  have 
you. 

STATEMENT  OF  THE  HONORABLE  JANET  RENO,  ATTORNEY 
GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE,  WASHINGTON,  DC 

Attorney  General  Reno.  Mr.  Chairman  and  members  of  the  com- 
mittee, I  greatly  appreciate  the  opportunitv  to  be  here  with  you 
today  to  support  Senate  bill  636,  the  Freeaom  of  Access  to  Clinic 
Entrances  Act  of  1993.  Enactment  of  this  bill  is  crucial  to  ensuring 
that  women  have  an  unobstructed  opportunity  to  choose  whether 
or  not  to  have  an  abortion.  In  addition  to  this  oral  statement,  I 
have  submitted  a  written  statement  for  the  record. 

This  subject  has  been  of  special  importance  to  me.  At  the  time 
of  my  confirmation,  Dr.  David  Gunn  had  just  been  killed  for  his 
work  in  providing  abortion  services  in  Florida.  I  promised  the 
members  of  that  committee  that  if  I  were  confirmed  as  Attorney 
General,  I  would  undertake  a  review  of  Federal  law  to  determine 
what  could  be  done  in  this  area. 

Immediately  upon  assuming  office,  I  directed  attorneys  in  the 
Civil  Rights  Division  and  in  the  Criminal  Division  of  the  Depart- 
ment of  Justice  to  examine  existing  law  and  report  back  to  me. 
They  did  so,  and  their  unanimous  judgment  was  that  existing  Fed- 
eral laws,  while  perhaps  applicable  in  some  instances,  were  inad- 
equate. 

I  thereupon  instructed  them  to  cooperate  closely  with  Members 
of  Congress  to  assist  in  crafting  the  best  possible  legislation  to  rem- 
edy this  deficiency.  I  emphasized  that  the  legislation  must  secure 
the  rights  of  women  seeking  reproductive  health  services  and  the 
individuals  who  provide  those  services,  while  respecting  the  first 
amendment  rights  of  those  who  oppose  abortion  to  express  that  op- 
position in  meaningful  ways.  I  also  stated  that  passage  of  this  leg- 
islation would  be  one  of  the  Department's  top  priorities.  I  remain 
firm  in  that  commitment. 

I  am  very  pleased  today  to  report  my  strong  endorsement  of  Sen- 
ate bill  636,  which  achieves  the  goals  I  set  for  abortion  clinic  legis- 
lation. The  Department  of  Justice  is  convinced  that  Senate  bill  636 
is  constitutional  and,  with  minor  changes,  will  effectively  ensure 


women  access  to  abortion  without  suppressing  the  legitimate  activi- 
ties of  those  who  oopose  abortion. 

Some  have  askea  whether  there  is  a  need  for  Federal  legislation. 
My  unequivocal  answer  is  yes.  A  woman's  right  to  choose  whether 
to  terminate  a  pregnancy  is  fundamental.  While  a  substantial  ma- 
jority of  Americans  support  that  right,  a  deeply  sincere  minority 
opposes  abortion.  The  right  of  individuals  in  that  minority  to  ex- 
press their  views  must  be  respected. 

In  recent  ^ears,  however,  some  antiabortion  activists  have  in- 
creased ihe  mtensity  of  their  activities  from  picketing  to  physical 
blockades,  sabotage  of  facilities,  stalking  ana  harassinc^  abortion 
providers,  arson,  bombings,  and,  finally,  culminating  in  tne  murder 
of  Dr.  GuJin.  In  the  process,  they  have  succeeded  in  shutting  down 
abortion  clinics,  delaying  access  to  time-sensitive  health  care,  and 
otherwise  making  it  impossible  for  women  to  exercise  their  right  to 
choose. 

This  is  a  problem  that  is  national  in  scope.  It  is  occurring 
throughout  the  country;  on  the  doorstep  of  the  Nation's  Capital;  in 
Alexandria  and  Falls  Church  in  northern  Virginia;  in  Pensacola 
and  Melbourne  in  Florida;  in  West  Hartford,  UT;  in  Wichita,  KS; 
in  Far^o,  ND,  and  Dallas,  TX,  just  to  name  a  few  of  the  more  visi- 
ble incidents.  Moreover,  much  of  the  activity  has  been  orchestrated 
hy  groups  functioning  on  a  nationwide  scale.  Because  of  this  na- 
tionwide scope,  the  problem  transcends  the  ability  of  any  single 
local  jurisdiction  to  address  it. 

The  problem  also  exceeds  the  capabilities  of  local  law  enforce- 
ment on  occasions  in  other  ways.  Groups  such  as  Operation  Rescue 
have  been  able  to  marshal  sufficient  participants  trained  in  tactics 
designed  to  obstruct  law  enforcement  that  they  have  overwhelmed 
the  resources  of  local  law  enforcement. 

A  prime  example  is  the  assault  on  two  clinics  in  Wichita,  KS,  in 
the  summer  of  1991  by  Operation  Rescue.  Large  numbers  of  activ- 
ists converged  on  Wichita  and  physically  blockaded  the  clinics. 
When  police  moved  in  to  arrest  them,  they  moved  in  baby  steps 
and,  when  arrested,  frequently  refused  to  identify  themselves  to 
local  law  enforcement  ofncials.  The  clinics  were  closed  for  a  week 
and  were  reopened  only  as  a  result  of  an  injunction  entered  by  the 
Federal  district  court  which  enabled  Federal  marshals  to  move  in. 
The  district  court  found  that  Operation  Rescue  had  purposefully 
overwhelmed  the  resources  of  the  city's  relatively  small  police 
forces  to  respond  effectively.  This  situation  has  been  repeated  in 
other  jurisdictions. 

Frustrated  by  the  inability  of  local  law  enforcement  to  protect 
their  ri^ts,  abortion  providers  and  patients  have  turned  to  Federal 
law  for  assistance.  Numerous  cases  have  been  reported  in  Federal 
district  courts  filed  by  abortion  providers  seeking  to  enjoin  inter- 
ference with  their  activities  pursuant  to  42  U.S.C.  1985(3).  Many 
of  these  cases  also  allege  violations  of  State  law,  but  the  focus  has 
been  on  Section  1985(3),  a  Reconstruction  era  civil  rights  law. 

In  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct.  753 
(1993),  the  U.S.  Supreme  Court  addressed  the  relevance  of  this 
statute  to  blockades  of  abortion  clinics  and  severely  restricted  its 
applicability.  The  Court  concluded  that  Operation  Rescue  activities 
in  that  case  had  not  disfavored  women  by  reason  of  their  sex,  as 


10 

required  by  1985(3),  but  had  been  motivated  by  a  desire  to  prevent 
abortions. 

The  Court  refused  to  equate  hostihtv  to  abortion  with  hostihW 
to  women.  The  Court  also  held  that  the  right  to  abortion,  which 
falls  under  the  14th  Amendment,  is  protected  by  the  Constitution 
only  against  State  and  not  private  infringement.  The  only  right 
protected  bv  the  Constitution  against  private  infringement  that 
was  alleged  in  the  case  was  the  right  to  travel  interstate.  The 
Court  held  that  the  Operation  Rescue  had  not  acted  with  the  con- 
scious aim  of  interfering  with  that  right. 

Brav  severely  curtailed  the  effectiveness  of  Section  1985(3)  as  a 
remeay  for  abortion  clinic  blockades,  and  the  restrictions  placed  by 
the  Court  on  that  statute  warrant  a  congressional  response.  I  has- 
ten to  add,  however,  that  the  Department  does  not  view  Bray  as 
having  eliminated  Section  1985(3)  as  a  tool  for  addressing  the  ac- 
tivities of  antiabortion  activities. 

We  recently  filed  a  brief  as  amicus  curiae  in  the  tenth  circuit  in 
the  Wichita  clinic  case,  opposing  Operation  Rescue's  request  that 
the  Court  summarily  vacate  the  preliminary  injunction,  and  or- 
dered the  case  dismissed  in  light  of  Bray.  Our  brief  argues  that  fac- 
tual differences  between  this  case  and  Bray  are  sufficient  to  pre- 
clude summaiy  dismissal  and  that  the  meaning  of  the  hindrance 
clause  of  Section  1985(3),  which  the  U.S.  Supreme  Court  declined 
to  consider  in  Bray,  remains  unsettled  and  should  be  addressed. 

Therefore,  while  we  do  not  review  Section  1985(3)  as  irrelevant 
to  protection  against  interference  with  abortion  rights,  it  is  not  an 
adequate  solution.  Nor  have  we  been  able  to  identify  any  other 
Federal  law  that  would  be  generally  applicable  to  private  inter- 
ference with  a  woman's  right  to  choose. 

We  therefore  have  concluded  that  existing  Federal  law  is  inad- 
equate, and  new  Federal  authority  is  needed  to  address  all  of  the 
dimensions  of  the  problem.  Senate  bill  636  would  do  that  by  creat- 
ing a  comprehensive  response  that  would  authorize  civil  and  crimi- 
nal penalties  for  interference  with  access  to  abortion  services,  re- 
gardless of  whether  that  interference  occurred  at  the  site  of  a  clinic 
as  part  of  a  large-scale  action  or  involved  sabotage  in  the  middle 
of  tiie  night  or  involved  an  attack  on  an  abortion  provider  in  her 
or  his  home  or  car. 

In  sum.  Federal  legislation  is  necessary  because  the  problem  is 
national  in  scope,  local  law  enforcement  has  been  imable  to  deal  ef- 
fectively with  it,  and  existing  Federal  law  is  inadequate  to  provide 
a  complete  response. 

Congress  has  clear  authority  to  enact  Senate  bill  636  pursuant 
to  Article  I,  Section  8,  Clause  3  of  the  Constitution,  which  gives  it 
authority  to  regulate  interstate  commerce.  That  authority  is  broad, 
and  an  exercise  of  it  will  be  sustained  if  Congress  has  a  rational 
basis  for  finding  that  an  activity  affects  interstate  commerce  £ind 
acts  rationally  in  addressing  the  activity. 

Senate  bill  636  falls  easily  within  the  commerce  power.  Just  as 
Congfress  had  authority  in  tne  Civil  Rights  Act  of  1964  to  prohibit 
racial  discrimination  in  public  accommodations  because  it  artifi- 
cially restricted  economic  activity  and  on  the  same  basis  to  make 
criminal  racially  motivated  assaults  that  interfere  with  federally 
protected  rights  in  the  Civil  Rights  Act  of  1968,  it  has  authority  to 
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prohibit  interference  with  individuals  seeking  to  obtain  or  provide 
abortion  services. 

The  provision  of  abortion  services  undoubtedly  affects  commerce. 
The  entities  that  provide  these  services,  including  clinics,  physi- 
cians' offices,  and  hospitals,  purchase  or  lease  facilities,  purchase 
and  sell  equipment,  goods,  and  services,  employ  people  and  gen- 
erate income. 

Moreover,  it  is  well-established  that  many  serve  significant  num- 
bers of  patients  from  otJier  States.  In  Wichita,  for  example,  44  per- 
cent of  the  patients  at  one  clinic  came  from  out-of-State.  Thus, 
there  can  be  little  doubt  that  abortion  providers  are  engaged  in 
interstate  commerce,  and  Congress  should  not  have  difficulty  devel- 
oping a  legislative  record  that  supports  such  a  finding. 

In  addition,  it  is  equally  clear  that  the  types  of  activities  that 
would  be  prohibited  by  Senate  bill  636  have  a  negative  impact  on 
interstate  commerce.  As  the  committee  will  hear,  clinics  have  been 
closed  because  of  blockades  and  sabotage  and  have  been  unable  to 
provide  services.  Abortion  providers  have  been  harassed  and  fright- 
ened into  ceasing  to  perform  abortions.  Congress  therefore  should 
have  no  difficulty  in  supporting  a  conclusion  that  the  conduct  pro- 
hibited by  Senate  bill  636  results  in  the  provision  of  fewer  abor- 
tions and  unnecessarily  constricts  the  interstate  movement  of  peo- 
ple and  goods. 

Our  review  of  Senate  bill  636  convinces  us  that  it  does  not  sup- 

Eress  expression  in  violation  of  the  first  amendment.  Rather,  the 
ill  is  a  facially  valid  prohibition  of  harmful  conduct.  The  bill  pro- 
scribes four  specific  types  of  conduct:  (1)  the  use  of  force;  (2)  threats 
of  force;  (3)  physical  obstruction  to  injure,  intimidate,  or  interfere 
with  an  individual  seeking  access  to  abortion  services;  and  (4)  de- 
struction of  the  property  of  medical  facilities.  The  purpose  of  the 
legislation  is  to  protect  the  right  of  access  to  abortion  services  and 
to  ensure  that  interstate  commerce  is  not  impeded.  The  bill  plainly 
is  not  intended  to  suppress  a  particular  message  and,  indeed,  al- 
lows ample  room  for  expression  of  opinion  through  regular  peaceful 
means. 

Of  course,  conduct  can  express  a  message  and  is  frequently  enti- 
tled to  first  amendment  protection,  but  the  U.S.  Supreme  Court 
has  stated  that  Government  generally  has  more  latitude  in  restrict- 
ing expressive  conduct  than  it  has  in  restricting  speech.  Therefore, 
the  Court  has  concluded  that  a  sufficiently  important  governmental 
interest  in  regulating  conduct  can  justify  incidental  limitations  on 
first  amendment  freedoms.  Indeed,  this  reasoning  is  compelled  by 
the  fact  that  it  is  possible  to  find  some  element  of  expression  in 
nearly  any  conduct,  regardless  of  how  harmful  the  conduct  may  be 
to  individuals  or  society.  That  possibility  does  not  mean  that  Gov- 
ernment may  not  act.  Rather,  it  means  that  Government  must 
have  a  sufficiently  important  reason  for  doing  so,  and  it  must  not 
target  conduct  on  the  basis  of  its  expressive  content. 

The  Grovemment  interest  in  suppression  of  the  use  of  force, 
threats  of  force,  physical  obstruction,  and  destruction  of  property 
supply  a  sufficient  Government  interest,  particularly  when  coupled 
with  the  need  to  do  so  to  preserve  the  right  of  a  woman  to  choose 
to  have  an  abortion.  And  like  other  civil  rights  laws  that  prohibit 
conduct  taken  because  of  the  race  of  the  victim,  conduct  that  often 
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expresses  a  message,  Senate  bill  636  regulates  conduct  not  because 
of  the  messa|^e  it  conveys,  but  because  of  the  harm  it  inflicts  on  vic- 
tims by  depriving  them  of  fundamental  rights. 

Senate  bill  636  is  narrowly  tailored  to  accomplish  its  legitimate 
goal.  Throug;h  the  limitations  imposed  by  the  intent  requirement 
and  the  specifically  described  conduct  that  is  prohibited,  Senate  bill 
636  avoids  unnecessary  restriction  of  expressive  conduct.  Nor  is  it 
vague.  Men  and  women  of  common  intelligence  will  have  little  dif- 
ficulty discerning  what  conduct  it  prohibits.  Certainly,  proscrip- 
tions on  the  use  of  force,  threats  of  force,  physical  obstruction,  and 
destruction  of  property  are  sufficiently  clear  and  well-known  in  the 
law  that  they  will  not  cause  confusion. 

Finally,  I  want  to  highlight  a  few  of  the  features  of  Senate  bill 
636  that  I  find  particularly  important.  First,  the  definition  of  "pro- 
hibited activities,"  with  the  minor  change  that  I  have  suggested  in 
my  written  statement,  does  a  very  good  job  of  addressing  the  prob- 
lem without  unnecessarily  restrictin|j  antiabortion  activities. 

The  inclusion  of  both  civil  and  criminal  penalties  is  very  impor- 
tant. The  civil  remedies  of  injunctions  and  damages  are  appro- 
priate as  a  means  of  addressing  massive  blockades.  Courts  can 
fashion  injunctive  relief  that  will  keep  clinics  operating,  yet  allow 
room  for  the  legitimate  expression  of  opinion  by  demonstrators. 
Damages  are  important  to  compensate  those  individuals  who,  seek- 
ing to  exercise  their  rights,  suffer  real  harm,  whether  physical  or 
psychological.  And  the  authorization  of  statutory  damages  is  appro- 
priate to  encourage  victims  to  pursue  violations  and  as  a  deterrent 
to  violators. 

I  also  think  it  is  very  important  that  the  Attorney  Greneral  have 
authority  to  file  a  civil  action.  This  approach  follows  the  model  of 
other  statutes  protecting  individual  rights — notably,  the  Fair  Hous- 
ing Act — ^by  shifting  the  burden  of  civil  enforcement  firom  private 
victims  to  the  Government,  which  is  often  better  able  to  pursue 
such  cases  and  vindicate  the  enormous  interest  that  our  society  has 
in  protecting  individual  rights. 

The  authorization  of  criminal  penalties  is  essential.  Some  oppo- 
nents of  the  right  to  choose  have  escalated  the  level  of  their  opposi- 
tion in  recent  years  to  violent  interference.  They  have  dem- 
onstrated a  willingness  to  break  the  law  and  to  defy  court  injunc- 
tions. Unfortunately,  criminal  sanctions,  including  imprisonment, 
appear  necessary  to  deter  and  punish  unlawful  conduct,  as  well  as 
simply  to  incapacitate  some  of  the  more  willful  and  persistent  vio- 
lators. In  this  regard,  I  think  the  elevated  terms  of  punishment  for 
repeat  offenders  and  those  who  cause  bodily  injury  or  death  are 
justified  and  necessary. 

In  conclusion,  I  thank  vou,  Mr.  Chairman,  for  producing  such  an 
important  and  thoughtful  bill.  I  urge  this  committee  to  consider  the 
few  changes  that  I  have  suggested  in  my  written  statement  and 
then  to  move  expeditiously  toward  enactment  of  this  essential  piece 
of  legislation. 

I  would  be  pleased  to  answer  your  questions,  Mr.  Chairmgm. 

The  Chairman.  Thank  you  very  much,  Attorney  Greneral,  for  a 
very  comprehensive  comment,  and  we  will  include  your  full  state- 
ment in  the  record. 

[The  prepared  statement  of  Attorney  General  Reno  follows:] 
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Prepared  Statement  of  Attorney  General  Janet  Reno 

Mr.  Chairman  and  members  of  the  Committee,  it  is  a  distinct  privilege  to  appear 
before  you  regarding  the  verv  important  matter  of  ensuring  that  women  have  an 
unobstructed  opportunity  to  choose  whether  or  not  to  have  an  abortion.  When  I  ap- 
peared before  the  Senate  Judiciary  Committee  as  the  President's  nominee  for  the 
office  of  Attorney  General,  this  subject  was  very  much  on  my  mind  because  of  the 
tragic  killing  of  Dr.  David  Gunn  outside  of  a  cUnic  in  Pensacola  in  my  home  State. 
I  promised  me  members  of  the  Judiciary  Committee  that,  if  I  were  confirmed  as  At- 
torney General,  I  would  undertake  a  review  of  existing  federal  law  to  determine 
what  could  be  done  in  this  area. 

Immediately  upon  assuming  office,  I  directed  attorneys  in  the  Civil  Ri^ts  Divi- 
sion and  the  Criminal  Division  of  the  Department  of  Justice  to  examine  existing  law 
and  report  back  to  me.  They  did  so  and  tneir  unanimous  judgment  was  that  existing 
federal  laws,  while  perhaps  applicable  in  some  instances,  were  inadequate.  I,  there- 
upon, instructed  them  to  cooperate  closely  with  members  of  Congress  to  assist  in 
crafting  the  best  possible  legislation  to  remedy  this  deficiency.  I  emphasized  liiat 
the  legislation  must  secure  the  ri^ts  of  women  seeking  reproductive  health  services 
and  the  individuals  who  provide  those  services,  while  respecting  the  First  Amend- 
ment ri^ts  of  those  who  oppose  abortion  to  express  that  opposition  in  meaningful 
ways.  I  also  stated  that  passage  of  this  le^lation  would  be  one  of  the  Department's 
top  priorities.  I  remain  firm  in  that  commitment. 

Shortly  after  our  staffs  met  for  the  first  time,  Chairman  Kennedv  introduced  S. 
636.  I  am  very  pleased  to  report  my  strong  endorsement  of  this  legislation.  Our 
staffs  have  met  subsequently  to  discuss  fine-tuning  of  the  bill  and  I  am  told  that 
the  spirit  of  those  meetings  has  been  extremely  cooperative  and  productive.  The  De- 
partment is  convinced  that  S.  636  is  constitutional  and,  with  minor  changes,  will 
efiectively  ensure  women  access  to  abortion  without  suppressing  the  legitimate  ac- 
tivities 01  those  who  oppose  abortion. 

S.  636  is  modeled  closely  on  18  U.S.C.  245,  which  prohibits  the  use  of  force  or 
threat  of  force  to  interfere  with  an  individual's  exercise  of  certain  federally  protected 
rights  because  of  the  victim's  race,  color,  religion,  or  national  origin.  The  comparable 
core  of  Section  3  of  S.  636  would  prohibit  the  use  of  force  or  threat  of  force  to  inter- 
fere intentionally  with  a  person  oecause  she  was  "obtaining  abortion  services"  or 
"lawfully  aiding  another  person  to  obtain  abortion  services."  It  would  also  prohibit 
an  individual  irom  intentionally  damaging  or  destroying  the  property  of  a  medical 
facility  because  the  facility  provides  abortion  services.  In  our  view,  with  one  minor 
change,  this  section  very  effectively  addresses  the  problem  that  brings  us  here 
today.  Although  we  gather  that  the  phrase  "lawfully  aiding  another  person  to  obtain 
abortion  services"  is  intended  to  protect  abortion  providers,  as  well  as  others,  we 
think  that  purpose  would  be  acconmlished  more  directly  by  simply  adding  the 
phrase  "or  providing"  after  "obtaining'^.  The  section  would  then  prohioit  interference 
with  someone  who  was  "obtaining  or  providing  abortion  services."  The  remainder  of 
the  section  should  be  preserved  intact. 

NEED  FOR  federal  LEGISLATION 

A  woman's  right  to  choose  whether  to  terminate  a  pregnancy  is  a  fundamental 
ri^t  protected  by  the  Constitution.  While  polls  suggest  that  a  substantial  majority 
of^ Americans  support  that  ri^t,  a  deeply  sincere  minority  opposes  abortion.  The 
ri^t  of  individuals  in  that  nunority  to  express  their  views  must  be  respected.  The 
freedom  that  our  society  affords  individuals  to  express  even  the  most  unpopular 
opinions  is  the  bedrock  upon  which  our  democracy  rests  and  makes  us  virtually 
unique.  Peaceful  anti-abortion  protesters  fit  within  this  tradition.  In  recent  years, 
however,  anti-abortion  activists  have  increased  the  intensity  of  their  activities  from 
picketing  to  physical  blockades,  sabotage  of  facilities,  stalking  and  harassing  abor- 
tion providers,  arson,  bombings,  and  finally  culminating  in  the  murder  of  Dr.  Gunn. 
In  the  process,  they  have  succeeded  in  shutting  down  abortion  clinics  and  otherwise 
making  it  impossible  for  women  to  exercise  their  ri^t  to  choose. 

This  committee  will  hear  far  more  eloquent  testimony  from  the  patients  and 
health  care  providers  who  have  been  the  victims  of  these  activities  than  I  could  hope 
to  provide.  These  witnesses  can  tell  you  of  threats  to  their  lives  and  the  safety  of 
their  families,  harassment  in  their  homes  and  communities,  massive  obstruction 
and  occupation  of  their  workplaces,  extensive  property  damage,  and  the  tragedy  of 
being  denied  access  to  scarce  and  time  sensitive  health  care. 

A.  Scope  of  the  problem 

This  is  a  problem  that  is  national  in  scope.  It  is  occurring  throughout  the  country; 
on  the  doorstep  of  the  Nation's  capital  in  Alexandria  and  Falls  Church  in  Northern 
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Virginia:  in  Pensacola  and  Melbourne  in  Florida;  in  West  Hartford,  CT;  in  Wichita, 
KS;  in  Fargo,  ND;  and  in  Dallas,  TX,  just  to  name  a  few  of  the  more  visible  inci- 
dents. Moreover,  much  of  the  activity  has  been  orchestrated  by  groups  functioning 
on  a  nationwide  scale,  including,  but  not  limited  to,  Operation  Rescue,  whose  mem- 
bers and  leadership  have  been  mvolved  in  litigation  in  numerous  areas  of  the  coun- 
tiy.  ^  Because  of  tnis  nationwide  scope,  the  problem  transcends  the  ability  of  any 
single  local  jurisdiction  to  address  it. 

"nie  problem  also  exceeds  the  capabilities  of  local  law  enforcement  in  another  way. 
Groups  such  as  Operation  Rescue  nave  been  able  to  marshal  sufiicient  participants 
trained  in  tactics  aesisned  to  ol»truct  law  enforcement  that  they  have  overwhelmed 
the  resources  of  local  law  enforcement,  which  has  been  unable  even  to  keep  clinics 
open.  A  prime  example  is  the  assault  on  two  clinics  in  Wichita,  KS,  in  the  sunmier 
of  1991  by  Operation  Rescue.  Large  numbers  of  activists  converged  on  Wichita  and 
physically  blodcaded  the  clinics.  When  police  moved  in  to  arrest  them,  they  moved 
in  haby  steps  and,  when  arrested,  frequentlv  refused  to  identify  themselves  to  law 
enforcement  officials.  The  clinics  were  closed  for  a  week  and  were  reopened  only  as 
a  result  of  an  injunction  entered  by  the  federal  district  court,  whidi  enabled  Federal 
marshals  to  move  in.  The  district  court  found  "that  Operation  Rescue  *  *  *  purpose- 
fully acted  to  interfere  with  the  ability  of  the  local  law  enforcement  authorities  to 
protect  the  rights  of  the  plaintiffs  and  their  patients."  Women's  Health  Care  Serv- 
ices V.  Operation  Rescue,  773  F.  Supp.  258,  265  (D.  Kan.  1991).  The  court  concluded 
that  Tbjy  targeting  Wichita  as  the  focus  of  its  national  efforts,  Operation  Rescue 
has  virtually  overwhelmed  the  resources  of  the  city's  relatively  small  police  forces 
to  respond  with  dispatch  and  effectiveness."  Id.  at  265-66.  This  situation  has  been 
repeated  in  other  jurisdictions.  See,  e.g.,  Pro-Choice  Network  v.  Project  Rescue,  799 
F.  Supp.  1417  (W.DJ^.Y.  1992);  NOW  v.  Operation  Rescue,  726  F.  Supp.  1483  (E.D. 
Va.  1989),  afTcL  914  F.2d  682  (4th  Cir.  1990),  rev'd  in  part  and  vacated  in  part  sub 
nom.  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct.  753  (1993). 

The  Wichita  court  also  found  that  "significtint  questions  exist  as  to  the  lack  of  zeal 
displayed  by  the  City  of  Wichita  in  defending  the  legal  ri^ts  of  the  plaintiffs  and 
their  patients."  Ibid.  The  reluctance  of  local  authorities  to  protect  the  ri^ts  of  indi- 
viduals provides  a  powerful  justification  for  the  enactment  of  Federal  protections 
that  has  been  invoked  previously  by  Congress  in  passing  laws  to  protect  civil  rights. 

B.  The  inadequacy  of  existing  federal  law 

Frustrated  by  the  inability  of  local  law  enforcement  to  protect  their  ri^ts,  abor- 
tion providers  and  patients  have  turned  to  Federal  law  for  assistance,  flumerous 
cases  have  been  rejmrted  in  Federal  district  courts  filed  by  abortion  providers  seek- 
ing to  enjoin  interference  with  their  activities  pursuant  to  42  UJS.C.  1985(3).  Many 
oithese  cases  also  allege  violations  of  stete  law,  but  the  focus  has  been  on  Section 
1985(3),  a  Reconstruction  era  civil  ri^ts  law.  That  statute  has  two  relevant  provi- 
sions. 'The  first  prohibits  conspiracies  "for  the  purpose  of  depriving,  either  directly 
or  indirectly,  any  person  or  class  of  persons  of  the  equal  protection  of  the  laws'. 
Most  of  the  abortion-related  Section  1985(3)  litigation  emphasized  this  clause. 

In  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct.  753  (1993)  the  Supreme 
Court  addressed  the  applicability  of  this  clause  to  blockades  of  abortion  clinics.  The 
Court  bad  previously  held  that  a  conspiracy  among  private  individuals  would  violate 
this  provision  only  if  (1)  some  racial,  or  perhaps  other  class-based,  invidiously  dis- 
criminatory animus  underlay  the  conspiracy,  see  Griflln  v.  Breckenridge,  403  UJS. 
88,  102  (1971);  and  (2)  the  conspiracy  was  aimed  at  interfering  with  rights  protected 
against  private  infringement.  See  Carpenters  v.  Scott,  463  U.S.  825,  833  (1983).  Tlie 
C^rt  assumed,  without  deciding,  that  animus  based  on  gender  would  be  readied 
by  Section  1985(3),  but  it  concluded  that  Operation  Rescue  activists  in  that  case  had 
not  disfavored  women  by  reason  of  their  sex,  but  bad  been  motivated  bv  a  desire 
to  prevent  abortions.  The  Court  refused  to  equate  hostility  to  abortion  with  hostility 
to  women.  The  Court  also  held  that  the  ri^t  to  abortion,  which  falls  under  the 
Fourteenth  Amendment,  is  protected  by  the  Constitution  only  against  state — and 
not  private — infringement.  Tne  only  right  protected  by  the  Constitution  against  pri- 


^See,  e.g.,  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct  753  (1993);  Town  of  West 
Hartford  v.  Operation  Rescue,  No.  92-7595  (2d  Cir.  Apr.  21,  1993);  New  York  State  NOW  v. 
Teny,  704  F.  Supp.  1247  (S.D.N.Y.),  afPd  as  modified.  886  F.2d  1339  (2d  Cir.  1989),  cert  denied, 
495  U.S.  948  (1990);  Southwestern  Medical  Clinics  of  Nevada  v.  Operation  Rescue,  744  F.  Supp. 
230  (D.  Nev.  1989);  NOW  v.  Operation  Rescue,  726  F.  Supp.  300  (O.D.C.  1989):  Women's  Health 
Care  Services  v.  Operation  Rescue— National,  773  F.  Supp.  258  (D.  Kan.  1991);  Lucero  v.  Oper- 
ation Rescue  of  Birminehani.  954  F.2d  624  (11th  Cir.  1992);  Volunteer  Medical  Qinia  Inc.  v. 
Operation  Rescue,  948  F.2d  218  (6th  Cir.  1991);  Town  of  Brookline  v.  Operation  Rescue,  762 
F.  Supp.  1621  (D.  Mass.  1991);  National  Abortion  Federation  v.  Operation  Rescue,  721  F.  Supp. 
1168  (C.D.  Cal  1989). 
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vat«  infringement  that  was  alleged  in  the  case  was  the  right  to  travel  interstate. 
The  Court  held  that  Operation  Rescue  had  not  acted  with  the  conscious  aim  of  inter- 
fering with  that  right.  It  also  noted  that,  in  any  event,  the  right  was  violated  only 
by  the  erection  of  actual  baniera  to  interstate  movement  or  the  discriminatory 
treatment  of  interstate  travelers.  The  Court  concluded  that  the  barriers  erected  at 
abortion  clinics  only  impeded  movement  from  one  part  of  Virginia  to  another  and 
that  there  had  been  no  effort  to  discriminate  between  interstate  and  intrastate  trav- 
elers. 

The  Court,  by  a  vote  of  five  to  four,  declined  to  consider  whether  there  had  been 
a  violation  of  the  second  clause  of  Section  1986(3),  commonly  referred  to  as  the  '^n- 
drance  clause,"  which  prohibits  conspiracies  with  "the  purpose  of  preventing  or  hin- 
dering the  constituted  authorities  of^  any  State  or  Territory  from  giving  or  securing 
to  all  persons  within  such  State  or  Territory  the  equal  protection  of  the  laws."  Al- 
though the  majority  expressed  some  concerns  about  the  applicability  of  the  hin- 
drance clause  to  the  allegations  in  the  case,  four  Justices  would  have  read  the 
clause  to  provide  a  cause  of  action  for  the  abortion  clinics. 

Bray  doubtless  limited  the  effectiveness  of  Section  1986(3)  as  a  remedy  for  abor- 
tion clinic  blockades  and  the  restrictions  placed  by  the  Court  on  that  statute  war- 
rant a  congressional  response.  I  hasten  to  add,  however,  that  the  Department  does 
not  view  Bray  as  having  eliminated  Section  1985(3)  as  a  tool  for  addressing  the  ac- 
tivities of  anti-abortion  activists.  We  recently  filed  a  brief  as  amicus  curiae  in  the 
Tenth  Circuit  in  Women's  Health  Care  Services  v.  Operation  Rescue  National,  No. 
91-3250,  the  Wichita  clinic  case,  opposing  Operation  Rescue's  request  that  the  court 
summarily  vacate  the  preliminary  injunction  and  order  the  case  dismissed  in  light 
of  Brav.  Our  brief,  which  has  been  made  available  to  the  committee,  ai^es  that 
factual  differences  between  this  case  and  Bray  are  sufficient  to  preclude  summary 
dismissal  regarding  the  first  clause  of  Section  1986(3)  and  that  the  meaning  of  the 
'Oiindrance  clause  of  Section  1986(3)  remains  unsettled  and  should  be  addressed 
prior  to  dismissal. 

Therefore,  while  we  do  not  view  Section  1986(3)  as  irrelevant  to  this  problem,  it 
is  not  adequate.  The  first  clause  can  only  be  applied  where  unusual  facts  exist.  The 
applicability  of  the  second  clause  remains  an  unsettled  question  of  law,  but  at  the 
very  most,  it  will  only  provide  a  cause  of  action  where  demonstrators  have  so  over- 
whelmed local  authorities  as  to  prevent  them  from  providing  the  equal  protection 
of  the  laws.  Thus,  at  most,  the  clause  will  be  limited  to  those  situations  involving 
massive  blockades  of  clinics  and  will  not  address  other  acts  of  violence  or  sabotage 
or  the  whole  range  of  activities  that  occur  away  from  clinics,  but  are  designed  to 
prevent  individuals  from  obtaining  abortion  services.  We  have  been  unable  to  iden- 
tify any  other  Federal  law  that  would  be  generally  applicable  to  private  interference 
with  a  woman's  right  to  choose.  Section  241  of  Title  18  protects  Eigsdnst  private  con- 
spiracies only  to  the  extent  that  the  conspiracies  interfere  with  Federal  rights  pro- 
tected against  private  interference.  The  right  to  abortion  has  not  been  recognized 
as  such  a  ri^t.  Section  242  of  Title  18  does  not  extend  to  conduct  by  private  actors, 
but  rather  requires  a  showing  that  the  offensive  conduct  occurred  "under  color  of 
law."  Section  245(bXl)(E)  of  Title  18  prohibits  the  use  of  force  or  threat  of  force  to 
interfere  with  an  individual's  participation  in  a  program  or  activity  receiving  Fed- 
eral financial  assistance.  Because  Federal  funds  may  not  be  used  for  abortion  serv- 
ices, clinics  do  not  receive  Federal  financial  assistance  for  those  services.  Section 
245(bX3)  prohibits  interference  with  a  business  engaged  in  interstate  commerce  dur- 
ing times  of  "riot"  or  "civil  disorder."  The  statute  does  not  define  those  terms  and 
it  would  be  a  difficult  burden  to  prove  the  existence  of  those  conditions. 

Finally,  in  his  concurring  opinion  in  Bray,  Justice  Kennedy  suggested  that  42 
U.S.C.  10501  could  be  used  in  circumstances  such  as  those  in  Bray.  That  statute 
authorizes  the  Attorney  General  to  provide  law  enforcement  assistance  if  a  State 
submits  an  application  and  the  assistance  "is  necessary  to  provide  an  adequate  re- 
sponse to  a  law  enforcement  emergency."  The  assistance  that  can  be  provided  is  lim- 
ited to  "funds,  equipment,  training,  intelligence  information,  and  personnel."  Be- 
cause a  state  must  initiate  this  process  ancTbecause  the  conditions  for  granting  as- 
sistance are  stringent,  this  statute  does  not  provide  a  significant  response. 

We,  therefore,  have  concluded  that  existing  Federal  law  is  inadequate  to  address 
this  problem.  Although  some  statutes  may  provide  limited  reliei  in  specific  cir- 
cumstances, new  Federal  authority  is  needed  to  address  all  of  the  parameters  of  the 
problem.  S.  636  would  do  that  by  creating  a  comprehensive  response  that  would  cre- 
ate civil  and  criminal  penalties  for  intenerence  with  access  to  abortion  services,  re- 
gardless whether  that  interference  occurred  at  the  site  of  a  clinic  as  part  of  a  large- 
scale  action^  or  involved  sabotage  in  the  middle  of  the  night,  or  involved  an  atttujt 
on  Em  abortion  provider  in  her  home  or  car. 
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In  sum.  Federal  legislation  is  necessary.  The  problem  ia  national  in  scope,  local 
law  enforcement  has  oeen  unable  to  deal  efiectively  with  it,  and  existing  Federal 
law  is  inadequate  to  provide  a  complete  response. 

CONGRESSIONAL  AUTHORITY  TO  ENACT  S.  636 

A.  The  commerce  clause 

Congress  has  authority  to  enact  S.  636  pursuant  to  Article  I,  section  8,  clause  3 
of  the  Constitution,  which  gives  it  authority  to  regulate  interstate  commerce.  That 
au^ority  is  broad  and  an  exercise  of  it  will  be  sustained  if  Congress  has  a  rational 
basis  for  finding  that  an  activity  affects  interstate  commerce  and  acts  rationally  in 
addressing  the  activity.  See  Hoael  v.  Virginia  Surface  Mining  &  Reclamation  Ass'n, 
452  UJS.  264,  276  (1981);  Presault  v.  ICC,  494  U.S.  1,  17  (1990);  Katzenbach  v. 
McChing,  379  U.S.  294,  306  (1964).  In  conjunction  with  the  Necessary  and  Proper 
Clause,  art.  I,  sec.  8,  cl.  18  of  the  Constitution,  the  Commerce  Clause  gives  Congress 
authority  to  regulate  activity  that  affects  interstate  commerce,  even  if  the  activity 
is  purely  local.  See  Katzenbach  v.  McClung,  379  U.S.  at  301^02;  NLRB  v.  Jones 
&  Lau^in  Steel  Corp.,  301  UJS.  1  (1937);  Heart  of  Atlanta  Motel,  Inc.  v.  United 
States,  379  U.S.  241,  258  (1964);  Wickard  v.  Filbum,  317  UJS.  at  123-125.  In  deter- 
mining whetiier  an  activity  afTects  interstate  commerce,  a  single  event  should  not 
be  viewed  in  isolation.  Fry  v.  United  States,  421  UJS.  542,  547  (1975);  Perez  v.  Unit- 
ed States,  402  U.S.  146,  152  (1971).  Rather,  le]ven  activity  that  is  purely  intrastate 
in  character  may  be  regulated  by  Congress,  where  the  activity,  combined  with  like 
conduct  by  others  similarly  situated,  affects  commerce  among  the  States."  Fry  v. 
United  States,  421  U.S.  at  547.  Thus,  Congress  has  authority  to  regulate  a  class 
of  activities — and  even  to  impose  criminal  penalties — "without  proof  that  the  par- 
ticular intrastate  activity  against  whidi  a  sanction  was  laid  had  an  effect  on  com- 
merce." Perez  v.  United  States,  402  U.S.  at  152;  Russell  v.  United  States,  471  U.S. 
858  (1985);  Wickard  v.  Filbum,  317  U.S.  at  127-128.  It  has  also  been  considered 
important  to  the  Commerce  Clause  analysis  that  the  problem  Congress  is  address- 
ing is  national  in  scope  and  exceeds  the  ability  of  a  single  State  or  local  jurisdiction 
to  solve  it.  See  Perez  v.  United  States,  402  UJS.  at  150  (noting  that  organized  crime 
operates  on  a  national  scale  and,  therefore.  Congress  can  regulate  local  loan 
snarking  activity);  Katzenbach  v.  McClung,  379  U.S.  at  301  (noting  as  justification 
for  enactment  of  the  Civil  Rights  Act  of  1964  testimony  before  Congress  that  racial 
discrimination  is  a  problem  of  nationwide  scope). 

S.  636  falls  easily  within  the  commerce  power.  Just  as  Congress  had  authority  in 
the  Civil  Ri^ts  Act  of  1964  to  prohibit  racial  discrimination  in  public  accommoda- 
tions because  it  artificially  restricted  the  market  and  the  flow  of  merchandise,  Katz- 
enbadi  v.  McClung,  379  U.S.  at  299-300,  and,  on  the  same  basis  to  make  criminal 
racially  motivated  assaults  that  interfere  with  federally  protected  rights  in  the  Civil 
Ri^ts  Act  of  1968,  see  18  U.S.C.  245(b),  it  has  authority  to  prohibit  interference 
with  individuals  seeking  to  obtain  or  provide  abortion  services. 

The  provision  of  abortion  services  is  commerce.  The  entities  that  provide  these 
services,  including  clinics,  physician's  offices,  and  hospitals,  purchase  or  lease  facili- 
ties, purchase  and  sell  equipment,  goods,  and  services,  employ  people,  and  generate 
income.  Not  only  do  their  activities  nave  an  effect  on  interstate  commerce,  but  they 
engage  directly  in  interstate  commerce.  It  should  be  easy  to  document  that  they  pur- 
chase medicine,  medical  supplies,  surgical  instruments,  and  other  supplies  produced 
in  other  States. 

Moreover,  it  is  well-established  that  many  serve  significant  numbers  of  patients 
from  other  States.  For  exaniple,  in  Bray  v.  Alexandria  Women's  Health  CUnic,  113 
S.  Ct.  at  762,  the  Supreme  Court  accepted  the  district  court's  finding  that  substan- 
tial numbers  of  patients  at  abortion  clinics  in  the  Washington,  D-C^  area  traveled 
interstate  to  obtain  the  services  of  the  clinics.  In  Wichita,  KS,  the  Federal  district 
court  found  that  some  44  percent  of  the  patients  at  one  clinic  came  from  out  of 
State.  See  New  York  SUte  NOW  v.  Teny,  886  F.2d  at  1360  (many  women  travel 
from  out-of-State  to  New  York  clinics).  Thus,  there  can  be  little  doubt  that  abortion 

ftroviders  are  engaged  in  interstate  conunerce  and  Congress  should  not  have  dif- 
iculty  developing  a  legislative  record  allowing  it  to  make  such  a  finding. 

In  addition,  it  is  equally  clear  that  the  types  of  activities  that  would  be  prohibited 
by  S.  636  have  a  negative  effect  on  interstate  commerce.  As  the  committee  will  hear, 
clinics  have  been  closed  because  of  blockades  and  sabotage  and  have  been  unable 
to  provide  services.  Abortion  providers  have  been  harassed  and  frightened  into  ceas- 
ing to  perform  abortions  and,  of  course,  Dr.  Gunn,  tragically,  has  been  prevented 
from  ever  again  engaging  in  this  form  of  commerce.  Congress,  therefore,  should 
have  no  difficulty  in  gathering  evidence  supporting  a  conclusion  that  the  conduct 
prohibited  by  S.  636  results  in  the  provision  of  fewer  abortions  and  less  interstate 
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movement  of  people  and  goods,  llus  situation  is  analogous  to  the  exercise  of  the 
commerce  oower  m  passing  Title  II  of  the  Civil  Ri^ts  Act  of  1964,  which  was  pre- 
mised on  the  conclusion  that  restaurants  that  discnminated  served  fewer  customers 
and,  therefore,  suppressed  interstate  commerce.  See  Katzenbach  v.  McClung,  379 
U.S.  at  299-303.  Here,  however,  the  justification  ia  even  more  comi>elling,  since  the 
very  purpose'  of  those  who  engage  in  conduct  that  would  be  prombited  by  S.  636 
is  to  suppress  the  provision  of  aoortion  services. 

In  addition,  this  committee  should  be  able  to  establish  that  the  conduct  prohibited 
by  S.  636  has  a  depressant  effect  on  general  business  conditions  in  the  areas  where 
these  activities  occur.  Evidence  may  exist  that  landlords  have  been  reluctant  to 
lease  fadlities  to  abortion  providers  or  that  businesses  have  been  deterred  from  lo- 
cating near  such  providers,  or  that  individuals  have  been  deterred  from  frequenting 
businesses  in  those  areas. 

Therefore,  there  can  be  no  doubt  that  evidence  exists  upon  which  Congress  can 
base  an  irrebuttable  conclusion  that  the  activity  prohibited  by  S.  636  has  an  effect 
on  interstate  commerce  and  can  be  regulated  oy  Congress  pursuant  to  the  Com- 
merce Clause.  In  that  regard,  I  suggest  that  the  committee  expand  the  findings  sec- 
tion of  S.  636  to  reflect  the  elements  that  I  have  just  discussed.  I  also  recommend 
expansion  of  the  purpose  section  of  the  bill  to  include  a  statement  that  it  is  designed 
to  protect  the  free  flow  of  goods  and  people  in  interstate  commerce. 

B.  Section  5  of  the  fourteenth  amendment 

The  findings  section  of  S.  636  states  that  the  bill  is  also  grounded  in  Section  6 
of  the  Fourteenth  Amendment.  That  Section  grants  Congress  authority  to  "enforce 
by  appropriate  legislation  the  provisions  oF  the  Amendment.  Section  1  of  the  Four- 
teenth Amendment  protects  individuals  only  against  actions  taken  by  the  States  or 
that  can  fairly  be  ascribed  to  the  states.  Since  United  States  v.  Guest,  383  U.S.  745 
(1965),  however,  there  has  been  a  suggestion  that  even  thou^  section  1  of  the  Four- 
teenth Amendment  reaches  only  state  action.  Congress  may  have  power  pursuant 
to  section  5  of  the  Amendment  to  punish  private  conduct  that  interferes  with  Hoe 
exercise  of  a  rifht  protected  by  section  1.  Six  Justices  agreed  to  that  view  in  dicta 
in  Guest,  3S3  U.S.  at  782  (opinion  of  Brennan,  J.,  joined  by  Warren,  C  J.,  and  Doug- 
las, J.,  concurring  in  part,  dissenting  in  part);  id.  at  761  (Clai^,  J.,  concurring, 
joined  by  Blade  and  Fortas,  JJ.),  and  the  Court  expressed  support  for  an  expansive 
view  of  congressional  authority  pursuant  to  Section  5  in  Katzenbach  v.  Morgan,  384 
VS.  641  (1966).  The  Clourt,  however,  has  never  had  occasion  to  address  the  question 
squarely.  As  a  matter  of  statutory  interpretation,  it  has  refused  to  read  42  U.S.C. 
1985(3)  as  reaching  private  conspirades  to  interfere  with  rights  protected  pursuant 
to  section  1  of  the  Fourteenth  Amendment.  See  Bray  v.  Alexandria  Women^  Health 
Clinic,  supra;  Carpenters  v.  Scott,  463  VS.  825,  831  (1983). 

In  Bray,  the  dissenting  Justices  would  have  neld  that  an  action  against  a  private 
conspiracy  to  prevent  law  enforcement  offidals  from  protecting  women  who  are  exer- 
dsiii  the  right  to  have  an  abortion  would  be  prohibited  by  42  U.S.C.  1986(3).  Jus- 
tice Stevens  explained  that  a  conspiracy  to  interfere  with  the  ability  of  law  enforce- 
ment officers  to  perform  their  duties  necessarily  involves  suflicient  involvement  witii 
the  state  to  trigger  the  right  to  an  abortion.  Under  this  theory,  a  finding  that  anti- 
abortion  activists  intend  to  divest  law  enforcement  ofiicers  of  their  ability  to  perform 
their  duties  mi^t  give  (Congress  authority  to  address  such  activities  even  without 
the  need  to  adopt  the  broad  analysis  of  Guest. 

Thus,  the  power  of  Congress  to  enact  S.  636  pursuant  to  Section  5  of  the  Four- 
teenth Amendment  is  less  dear  than  its  authority  pursuant  to  the  Commerce 
Clause.  At  this  point,  it  is  unclear  how  the  jurispruoence  of  Section  6  will  develop. 
It  may  well  turn  out  that  Congress  has  authority  to  enact  this  legislation  pursuant 
to  Section  5,  but  in  the  event  that  it  does  not,  we  urge  Congress  to  make  explidt 
that  the  (Dommerce  Clause  is  an  independent  and  adequate  basis  for  the  legislation, 
regardless  of  Section  5. 

S.  636  IS  CONSIOTENT  WITH  THE  FIRST  AMENDMENT 

Our  review  of  S.  636  convinces  us  that  it  does  not  suppress  expression  in  violation 
of  the  First  Amendment.  Rather,  S.  636  is  a  fadally  valid  prohibition  of  harmful 
conduct.  The  bill  proscribes  four  specific  types  of  conduct;  (1)  the  use  of  force,  (2) 
threats  of  force,  (3)  physical  obstruction  to  iiyure,  intimidate,  or  interfere  witii  an 
individued  seeking  access  to  abortion  services,  and  (4)  destruction  of  the  property  of 
medical  fadlities.  The  purpose  of  the  legislation  plainly  is  to  protect  the  ri^t  of  ac- 
cess to  abortion  services  and  ensure  that  interstate  commerce  is  not  impeded.  By 
focusing  exclusively  on  forms  of  conduct  that  are  widely  recognized  as  harmful  in 
the  law,  the  legislation  makes  clear  that  it  is  not  intended  to  suppress  a  particular 
message. 
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Of  course,  conduct  can  express  a  message  and  is  frequently  entitled  to  First 
Amendment  protection,  but  tne  Supreme  Court  has  acknowledged  that  ''(t)he  gov- 
ernment generally  has  a  freer  hand  in  restricting  expressive  conduct  than  it  has  in 
restricting  the — written  or  spoken  word."  Texas  v.  Johnson,  491  VJS.  397,  406 
(1989).  'merefore,  the  Court  has  concluded,  "where  'speech  and  nonspeech  elements 
are  combined  in  the  same  course  of  conduct,  a  sufficiently  important  ^vemmental 
interest  in  regulating  the  nonspeech  element  can  justify  incidental  limitations  on 
First  Amendment  fr'<^doms'  *  *  *  [so  long  as]  the  governmental  interest  in  question 
[is]  unconnected  to  expression."  Id.  at  407,  quoting  United  States  v.  O'Brien,  391 
U.S.  367,  377  (1969)  (upholding  a  statute  prohibiting  destruction  of  a  selective  serv- 
ice card,  even  thou^  the  public  burning  oi  the  card  was  expressive  conduct,  because 
the  government  had  a  sumcient  interest  in  administering  the  selective  service  sys- 
tem that  was  unrelated  to  regulation  of  expression).  Indeed,  this  reasoning  is  com- 
pelled by  the  fact  that  it  is  possible  to  find  some  element  of  expression  m  nearly 
any  conduct,  regardless  how  narmiul  the  conduct  may  be  to  individuals  or  society. 
That  possibility  does  not  mean  that  government  may  not  act.  Rather,  it  means  that 
government  must  have  a  sullicientlv  important  reason  for  doing  so.  Suppression  of 
uie  use  of  force,  threats  of  force,  pmrsical  obstruction,  and  destruction  of  property 
standing  alone  should  supply  a  sufncient  government  interest,  but  when  coupled 
with  the  need  to  do  so  to  preserve  the  right  of  a  woman  to  choose  to  have  an  abor- 
tion, there  can  be  no  doubt  tiiat  the  government's  reason  for  acting  is  suHiciently 
iniportant  to  justify  any  incidental  effect  on  expression. 

mdeed,  the  reasoning  of  the  Supreme  Court  last  Term  in  RA.V.  v.  City  of  St. 
Paul,  112  S.  Ct.  2538  (1992),  confirmed  this  conclusion.  In  that  case,  the  Court 
struck  down  a  city  ordinance  that  prohibited  expressions  of  hatred  based  on  race, 
color,  creed,  or  gender.  It  reasoned  tnat  the  ordinance  singled  out  otherwise  permis- 
sible speech  for  censorship  because  it  contained  a  disfavored  message.  In  doing  so, 
however,  the  Court  reaffmmed  that  government  can  proscribe  expressive  conduct  if 
the  government  "regulation  is  justified  without  reference  to  the  content  of 
the  *  *  *  speech.'"  Id.  at  2646  (emphasis  in  the  original),  quoting  Renton  v.  Play- 
time Theatres.  Inc.,  475  U.S.  41,  48  (1986).  The  Court  noted  that  the  wide  range 
of  civil  rights  laws  that  prohibit  conduct  that  was  pursued  because  of  the  victim  s 
race,  color,  religion,  national  origin,  or  gender  do  not  violate  the  First  Amendment, 
even  thouj^  sudi  conduct  often  nas  powerful  expressive  content,  because  the  "gov- 
ernment (has)  not  target[ed]  conduct  on  the  basis  of  its  expressive  content.  "RA.V. 
V.  City  of  St.  Paul,  112  S.  Ct.  at  2546-47.*  Rather,  government  has  acted  to  protect 
the  rights  of  individuals  to  be  free  of  the  invidious  harm  inflicted  by  discrimination. 

S.  636  fits  easily  within  this  analysis.  It  addresses  traditionallv  proscribable  con- 
duct— ^the  use  of  force,  threats  of  force,  physical  obstruction,  and  aestruction  of  prop- 
erty— not  because  of  its  expressive  content,  but  because — and  only  if — it  iigures,  in- 
timidates, or  interferes  witn  an  individual's  access  to  abortion  services  or  results  in 
the  destruction  of  property.  The  bill,  therefore,  is  valid  because  it  does  not  target 
conduct  on  the  basis  of  its  expressive  content,  but  ia  an  effort  to  protect  individuals 
in  the  exercise  of  their  rig^t  to  choose  an  abortion  and  to  eliminate  the  harmful  ef- 
fect on  interstate  commerce  resulting  from  interference  with  the  exercise  of  that 
ris^t.  That  justification  is  surely  sufficient  to  override  any  incidental  effect  that  the 
bill  may  have  on  expression. 

Similarly,  the  fact  that  S.  636  singles  out  only  those  individuals  who  act  with  the 
required  intent  is  not  an  indication  that  it  disfavors  certain  expression.  Rather,  the 
intent  requirement  is  a  means  of  defining  the  interest  that  government  can  legiti- 
mately protect  and  is  seeking  to  protect  through  enactment  of  S.  636.  See  Cox  v. 
Louisiana,  379  U.S.  559,  560  (1966)  (upholding  a  Louisiana  statute  prohibiting  pick- 
eting near  a  courtJiouse  "with  the  intent  of  interfering  with,  obstructing,  or  imped- 
ing the  administration  of  justice).  In  this  regard,  S.  636  resembles  numerous  Fed- 
eral statutes  that  prohibit  intimidating  or  interfering  with  an  individual  who  is  en- 
gaged in  a  federally  protected  activity.^ 


'See,  e.g.,  42  U.S.C.  2000e-2  (prohibiting  discrimination  in  employment);  42  U.S.C.  1981  (piro- 
hibiting  racial  discrimination  in  making  "and  enforcing  contracts);  42  U.S.C.  1982  (prohibiting 
racial  discrimination  in  the  sale  or  rental  of  proper^);  42  U.S.C.  1973  (prohibiting  discrimina- 
tion in  voting>,  18  U.S.C.  242  (making  criminal  the  imposition  under  color  of  law  difTerent  pen- 
alties because  of  the  victim's  race);  18  U.S.C.  246(b)  (prohibiting  force  or  threat  offeree  to  inter- 
fere because  of  race  with  the  victim's  exercise  of  Federal  rights). 

'See  e.g.,  18  U.S.C.  112(b)  (making  it  unlawful  to  "intimidate  [],  coerceO,  threatenO  or 
harassD  a  foreign  official  ...  in  the  performance  of  his  duties'^;  18  U.S.C.  246(b)  (providing 
"[wjhoever  ...  by  force  or  threat  of  force  willfully  ii\)ures,  intimidates  or  interferes  with,  or 
attempts  to  ii\jure,  intimidate  or  interfere  with — any  person  because  he  is  or  has  been,  or  in 
order  to  intimidate  such  person  or  any  other  person  or  any  class  of  persons  from  (exercising 
certain  designated  rights)  violates  the  law);  18  U.S.C.  372  (making  it  unlawful  to  "conspire  to 
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S.  636  is  narrowly  tailored  to  aocomplish  its  legitimate  soal.  Throudi  the  limita- 
tions imposed  by  the  intent  requirement  and  the  specifically  deacribeaconduct  that 
is  prohibited.  S.  636  avoids  unnecessar]^  restriction  of  expressive  conduct.  Nor  is  S. 
63o  vague.  Men  and  women  of  common  intelligence  will  have  little  difliculty  discern- 
ing what  conduct  it  prohibits.  Certainly  proscriptions  on  the  use  of  force,  threats  of 
force,  physical  obstruction,  and  destruction  of  property  are  sufficiently  clear  and 
well  known  in  the  law  that  they  will  not  cause  confusion. 

S.  636  NEEDS  ONLY  MINOR  CHANGES 

As  I  stated  earlier  in  my  testimony,  S.  636  is  an  outstanding  bill,  which  I  heartily 
endorse,  but  it  can  be  improved.  First,  I  have  already  mentioned  that  the  findings 
and  purpose  sections  should  be  expanded  to  describe  the  connection  of  the  bill  to 
interstate  commerce  and  to  make  clear  that  a  purpose  of  the  bill  is  to  remove  im- 
pediments to  interstate  commerce.  I  have  also  already  urged  that  the  coverage  of 
abortion  providers  be  made  more  explicit  by  adding  the  words  "or  providing"  after 
"obtaining^  in  proposed  42  U.S.C.  27I5(aXl)(A). 

I  also  suggest  tnat  the  enhanced  penalty  for  "second  and  subsequent  ofTenses"  be 
made  applicable  even  when  the  defendant  ha  not  been  previously  convicted  of  a  pro- 
hibited activity.  As  currently  drafted,  proposed  42  U.S.C.  2715  would  require  a  pre- 
vious conviction  before  the  enhanced  penalty  provision  of  proposed  42  UJS.C. 
27 15(bX2)  would  apply.  Our  concern  is  that  a  person  who  engaged  m  a  series  of  vio- 
lations, such  as  repeated  obstruction  of  abortion  clinic  entrances,  over  a  period  of 
weeks  or  even  months  would  not  be  sentenced  as  a  repeat  offender  since,  in  all  like- 
lihood, he  would  not  have  been  indicted  and  convicted  of  the  prior  offenses.  Because 
of  the  importance  that  we  attach  to  deterring  repeat  offenders  and  the  propensity 
that  individuals  involved  in  these  activities  nave  demonstrated  to  engage  in  re- 
peated violations  of  the  law,  we  urge  deletion  of  the  words  "after  a  prior  conviction' 
from  proposed  Section  2715(bX2). 

I  am  concerned  by  proposed  42  UJS.C.  2716(d),  which  gives  the  Secretaiv  of 
Health  and  Human  Services  authority  to  investigate  violations  of  proposed.  42 
U.S.C.  2715(a),  the  prohibited  activities  section  of  uie  bill.  Since  violations  of  this 
section  would  constitute  criminal  offenses,  it  is  appropriate  for  the  Attorney  General 
to  conduct  such  investigations.  If  the  intent  of  the  bill  is  to  allow  both  the  Attorney 
General  and  the  Secretary  to  investif^ate  the  same  conduct  with  an  eye  toward 
criminal  and  civil  proceedings,  respectively,  I  am  concerned  that  the  arrangement 
may  lead  to  confusion,  delay,  and  jeopardized  investigations.  I,  of  course,  do  not  in- 
tend any  slidit  of  the  ability  of  HHS  to  conduct  sudi  investigations.  Since  the  Attor- 
ney General  must,  in  any  event,  assume  responsibility  for  an  investigation  before 
it  IS  litigated,  and  since  it  is  traditionally  the  role  of  the  Attorney  CHeneral,  employ- 
ing the  resources  of  the  Federal  Bureau  of  Investigation,  to  investigate  conduct  that 
may  lead  to  criminal  charges,  I  strongly  ui^ge  the  substitution  of  "Attorney  General" 
for  Secretaiy"  in  proposed  Section  2715(d)  or,  in  the  alternative,  deletion  of  proposed 
Section  2715(d)  altogether. 

Finally,  I  sug^st  elimination  of  proposed  Section  2715(gX2)  whidi  defines  Attor- 
ney General  to  include  a  large  number  of  employees  of  the  Department  of  Justice. 
The  Department  believes  that  the  term  "Attorney  CJeneral"  in  a  statute  necessarily 
includes  desi^ees  of  the  Attorney  General.  I  am  concerned  that  if  this  bill  fleshes 
out  the  defimtion,  it  may  undermine  our  position  that  other  statutes  that  do  not 
do  so  should  be  interpreted  to  include  a  broad  definition. 

S.  636  IS  A  GOOD  BILL 

Having  told  you  those  few  things  that  I  do  not  like  about  S.  636,  let  me  tell  jrou 
about  the  important  features  that  I  do  like.  First,  as  I  have  indicated,  the  definition 
of  prohibited  activities,  with  the  addition  of  explicit  protection  for  abortion  provid- 
ers, does  a  very  good  job  of  addressing  the  problem. 

The  inclusion  of  both  civil  and  criminal  penalties  is  veiy  important.  The  civil  rem- 
edies of  injunctions  and  damages  are  appropriate  as  a  means  of  addressing  massive 
blockades.  Courts  can  fashion  injunctive  relief  that  will  keep  clinics  operating,  yet 
albw  room  for  the  legitimate  expression  of  opinion  by  demonstrators.  Damages  are 


prevent,  by  forc^  intimidation,  or  threat,  any  person  from  accepting  or  holding  any  office");  18 
U.S.C.  604  (prohibiting  actual  and  attempted  intimidation,  threato  and  coercion  "for  the  purpose 
of  interferir^  with  the  right  of  (a)nother  peraon  to  vote  or  to  vote  as  he  nuy  choose");  18  U.S.C. 
1603  (providing  "whoever  corruptly,  or  l>y  threats  or  foroe,  or  by  any  threatening  letter  or  com- 
munication, endeavors  to  influence,  intimidate,  or  inipede  any  grand  or  petit  Juror  ...  on  ac- 
ooont  of  any  verdict  or  indictment  assented  to  by  him"^  violates  the  law);  42  U.S.C.  3631(a)  (mak- 
ing it  a  crime  for  any  person  to  interfere  with  bousing  rights  "because  of  [a  person's]  race,  color, 
rengion,  sex,  handicap  .  .  .  famiHal  status  .  .  .,  or  national  origin") 
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important  to  compensate  those  individuals  who,  seeking  to  exercise  their  ri^ts,  suf- 
fer real  harm,  whether  physical  or  psydiological.  And  tne  authorization  of  statutory 
damages  is  appropriate  to  encourage  victims  to  pursue  violations  and  as  a  deterrent 
to  violators. 

I  also  think  it  is  very  important,  that  the  Attorney  General  have  authority  to  file 
a  civil  action.  This  approadi  follows  the  model  of  otiier  statutes  protecting  individ- 
ual rights — ^notably  tne  Fair  Housing  Act — by  shifting  the  burden  of  civil  enforce- 
ment m>m  private  victims  to  the  government,  which  is  often  better  able  to  pursue 
such  cases  and  vindicate  the  enormous  interest  that  our  society  has  in  protecting 
individual  ri^ts. 

The  authorization  of  criminal  penalties  is  essential.  As  I  stated  earlier  in  my  testi- 
mony, opponents  of  the  ri^t  to  choose  have  escalated  the  level  of  their  opposition 
in  recent  years.  Thev  have  demonstrated  a  willin^ess  to  break  the  law  and  to  defy 
court  iigunctions.  Unfortunately,  criminal  sanctions,  including  imprisonment,  ap- 
pear necessary  to  deter  and  punish  unlawful  conduct,  as  well  as  simplv  to  incapaci- 
tate some  of  the  more  willful  and  persistent  violators.  In  this  regard!,  I  think  the 
elevated  terms  of  punishment  for  repeat  offenders  and  those  who  cause  bodily  injury 
or  death  are  justified  and  necessary. 

CONCLUSION 

In  conclusion,  I  wish  to  thank  the  Chairman  for  producing  such  an  important  and 
thou^tfal  bUl.  I  urge  this  committee  to  consider  the  few  changes  that  I  have  sug- 
gested and  then  to  move  expeditiously  toward  enactment  of  this  essential  legisla- 
tion. 

The  Chairman.  In  my  own  State  of  Massachusetts,  we  have  had 
violent  incidents  in  Boston,  Brookhne,  and  Springfield,  MA.  We 
had  the  Planned  Parenthood  office  in  Worcester,  MA,  where  a 
Molotov  cocktail  was  thrown  into  the  facility.  We  have  in  our  own 
State  a  tough  court  order  issued  in  1991  dealing  with  this  kind  of 
activity,  and  it  has  had  some  impact. 

But  I  am  just  wondering  if  you  would  comment  on  whether  we 
can  do  this.  State  by  State,  given  the  fact  that  we  are  talking  about 
a  constitutional  right  and  given  the  fact  that  in  many  States  it 
would  be  highly  improbable  or  virtually  impossible  to  pass  similar 
legislation,  ana  whether  in  your  view  having  Federal  legislation  is 
essential  to  provide  these  protections.  I  think  you  have  a  particular 
vantage  point,  and  that  is  as  a  former  prosecutor,  a  local  prosecu- 
tor, who  is  very  familiar  with  the  local  and  State  laws  on  vandal- 
ism and  homicide  and  trespass.  You  bring  a  special  kind  of 
strength  and  credibility  to  the  importance  of  national  legislation. 
The  question  is  why  can't  we  just  do  this  State  by  State,  and  why 
is  it  important  to  have  a  national  law? 

We  will  run  a  6-minute  clock.  I  will  have  my  staff  take  off  2  min- 
utes for  the  question. 

Attorney  General  Reno.  I  think  it  is  important,  first  of  all,  be- 
cause the  situation  is  so  organized  throughout  the  country. 

I  can  speak  from  my  vantage  point  as  a  prosecutor  in  Dade 
County,  trving  to  find  out  information,  when  such  operations  were 
threatened  or  discussed  or  actually  carried  out  in  Miami,  what  was 
being  done  in  other  jurisdictions.  It  is  extremely  difficult  for  local 
law  enforcement  to  find  out  from  a  variety  of  different  and  small 
police  agencies  in  other  States  where  there  are  no  contacts  just  ex- 
actly what  was  going  on  and  to  coordinate  intelligence  activities.  I 
think  that  this  would  be  very  important. 

I  think  we  have  seen  situations  where  local  law  enforcement  can 
easily  become  overwhelmed,  and  we  have  no  warning  of  this.  It  is 
important  that  Federal  agencies  be  able  to  step  in  immediately  in 
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a  systematic  way  based,  again,  on  the  ultimate  responsibility  of  the 
Federal  Grovemment  to  protect  this  very  fundamental  right. 

The  Chairman.  How  do  you  respond  to  the  issue  of  the  potential 
of  this  kind  of  legislation  to  infringe  on  the  first  amendment?  I 
know  we  will  have  an  opportunity  later  with  Professor  Tribe  to  talk 
about  this  in  some  detail.  But  I  am  just  wondering  what  your  own 
sense  is  of  how,  as  a  principal  enforcer  of  the  legislation,  you  bal- 
ance the  protections  of  the  first  amendment,  and  the  need  to  pro- 
tect a  woman's  constitutional  right  to  choose. 

Attorney  General  Reno.  As  I  mentioned,  one  of  the  first  things 
I  did  when  I  discussed  it  with  my  staff  at  the  Department  of  Jus- 
tice was  to  make  sure  that  any  legislation  that  was  proposed  pro- 
tected first  amendment  expression  because  I  think  that  is  critical 
that  we  leave  the  ultimate  search  for  truth  in  the  marketplace  of 
ideas  fi^eely  expressed.  At  the  same  time,  I  don't  think  that  protec- 
tion should  go  to  physical  conduct  that  obstructs  and  threatens  and 
physically  interferes  with  somebody  exercising  a  fiindamental 
ri^t. 

All  of  our  issues  that  involve  sensitive  constitutional  issues  in- 
volve a  balance,  and  I  think  this  proposed  legislation  very  carefiilly 
strikes  that  balance,  protects  first  amendment  fireedoms,  and  pro- 
tects that  fiindamental  right  firom  physical  obstruction. 

The  Chairman.  That  is  certainly  true  about  protecting  the  right 
to  vote,  for  example,  is  it  not?  We  don't  permit  individuals  to  inter- 
fere with  the  individual's  right  to  vote.  It  has  been  upheld  that  in- 
dividuals can't  demonstrate  within  certain  areas  near  the  polls.  We 
don't  permit  obstruction  of  justice,  in  permitting  individuals  to 
draw  their  own  conclusions  in  a  jury  trial.  We  have  certain  rules 
with  regard  to  silent  protest  and  also  different  rules  with  regard 
to  vocal  protest.  So  there  has  been  a  balance  in  terms  of  the  protec- 
tion of  an  individual's  rights  that  are  guaranteed  under  the  Con- 
stitution, and  there  has  also  been  legislation  to  protect  other  rights. 

Let  me  just  ask  you  if  you  would  address  the  issue  of  conduct 
away  from  the  clinics.  The  tragedy  affecting  Dr.  Gunn  was  actually 
at  the  clinic  parking  lot.  Is  it  important  in  your  own  view  that  this 
l^slation  will  also  provide  protections  just  beyond  the  narrow  def- 
inition of  an  entrance,  and  what  do  you  feel  is  the  justification  for 
that? 

Attorney  General  Reno.  I  think  the  reasons  are  clear  because  we 
have  received  increased  information  over  these  last  several  weeks 
that  the  activities  of  some  of  the  antiabortion  groups  have  moved 
away  from  clinics  to  the  homes  and  neighborhoods  of  doctors  and 
to  the  schools  and  stores  that  they  may  be  directly  involved  in.  Vio- 
lence can  occur  in  any  of  these  places,  and  I  think  it  is  important 
that  we  recognize  that  in,  again,  protecting  this  fundamental  right. 

The  Chairman.  Finally,  how  do  you  view  the  Justice  Depart- 
ment's role  in  guaranteeing  this  protection?  I  think  you  outlined  it 
to  some  extent  in  your  earlier  statement.  Is  the  Justice  Department 
prepared  to  play  its  role  in  terms  of  meeting  its  responsibilities 
under  this  law? 

Attorney  General  Reno.  Absolutely.  If  this  legislation  had  been 
in  effect  in  these  last  months,  what  I  would  see  us  doing  is  forming 
a  partnership  with  State  and  local  law  enforcement. 
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As  you  will  recall,  at  my  confirmation  hearing,  I  said  that  that 
was  one  of  my  ultimate  aims,  not  to  superimpose  Federal  Govern- 
ment on  local  governments,  but  to  work  together  in  a  good  partner- 
ship that  utilizes  the  authority  of  the  Federal  Government  when  it 
is  appropriate,  but  works  with  local  law  enforcement  to  avoid  dupli- 
cation, to  avoid  confusion,  and  to  see  that  State  and  Federal  laws 
are  ultimately  upheld. 

The  Chairman.  That  was  certainly  the  record  when  you  ap- 
peared at  the  Judiciary  Committee.  That  was  the  experience  that 
we  saw  with  vour  own  prosecutorial  discretion  in  working  with 
State  laws  and  Federal  laws  in  Dade  County.  So  I  think  you  have 
demonstrated  b^  your  own  history  that  these  aren't  just  words,  but 
it  has  been  a  lifetime  commitment. 

Attorney  General  Reno.  I  would  also  say  in  that  regard.  Senator, 
because  it  is  important  when  people  ask  about  the  federalizing  of 
crimes  or  the  feaeralizing  of  issues,  that  I  have  also  said  that  it  is 
important  that  we  have  a  principled  analysis  of  what  should  be 
Federal  and  what  should  be  State,  and  we  have  engaged  in  that 
type  of  analvsis  in  this  particular  case  to  make  sure  that  it  is  care- 
fujlv  drafted  with  that  in  mind. 

iTie  Chairman.  That  is  very  commendable. 

Senator  Kassebaum. 

Senator  Kassebaum.  Mr.  Chairman,  first,  I  would  like  to  ask 
that  my  full  statement  be  made  a  part  of  the  record,  as  well  as  the 
statements  of  Senator  Hatch  and  Senator  Thurmond.  Senator 
Hatch  has  asked  that  the  record  remain  open  for  a  week,  so  that 
testimony  from  witnesses  who  could  not  appear  today  be  included 
in  Uie  record. 

The  Chairman.  It  will  be  so  ordered. 

[The  prepared  statements  of  Senators  Kassebaum,  Thurmond, 
and  Hatch  follow:] 

Prepared  Statement  of  Senator  Kassebaum 

I  am  very  disturbed  by  violent  acts  that  have  been  directed 
against  abortion  clinics,  clinic  staff,  and  patients.  Last  summer,  the 
city  of  Wichita,  KS,  was  targeted  by  Operation  Rescue  and  other 
abortion  protesters  in  what  was  referred  to  as  the  "Summer  of 
Mercy."  Abortion  is  a  very  emotional  and  divisive  issue  in  this 
country,  as  exemplified  by  the  unrest  and  discord  experienced  in 
Wichita. 

The  attempts  to  blockade  abortion  clinics  in  Wichita  resulted  in 
the  deployment  of  the  National  Guard  when  local  law  enforcement 
officials  were  unable  to  maintain  access  to  the  clinics.  Appeals  were 
made  to  the  Federal  courts  to  intervene  and  restore  order,  and 
Judge  Patrick  Kelly  used  the  1871  Federal  law  which  was  at  issue 
in  the  Supreme  Court  case  of  Bray  v.  Alexandria  Women's  Health 
Clinic  as  the  basis  for  Federal  involvement  to  secure  access  to  the 
clinics  in  Wichita.  When  the  court  rendered  a  decision  in  the  Bray 
case,  it  struck  down  the  use  of  the  1871  "Ku  Klux  Man"  law  as  the 
basis  for  Federal  intervention  in  abortion  clinic  blockade  situations. 

I  believe  the  Federal  courts  should  have  the  authority  and  the 
responsibility  to  protect  citizens  from  organized  g^roups  who  are 
svstematically  and  purposely  denying  them  the  ability  to  exercise 
tneir  constitutional  rights.  At  the  same  time,  I  believe  in  the  right 
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of  Americans  to  protest  peacefully  and  do  not  support  any 
abridgement  of  that  right.  However,  the  confrontational  tactics 
used  by  some  abortion  activists  have  crossed  the  line  from  peaceful 
protest  to  interfering  with  the  constitutional  rights  of  others.  The 
task  that  now  confronts  Congress  is  how  to  achieve  a  balance  be- 
tween these  two  rights. 

The  Senate  version  of  this  legislation  would  make  it  a  Federal 
crime  to  use  force,  the  threat  oi  force,  or  physical  obstruction  in- 
tended to  injure,  intimidate  or  interfere  with  a  person  seeking  to 
obtain  or  provide  abortion  services.  In  addition,  tne  bill  would  pro- 
hibit the  destruction  of  property  of  facilities  providing  abortion 
services.  Violations  of  the  proposed  law  would  result  in  criminal 
penalties  and  create  grounds  tor  civil  action  against  the  perpetra- 
tors. 

While  much  better  than  the  House  version  of  the  bill,  S.  636 
raises  some  significant  constitutional  issues.  Although  over- 
shadowed by  the  escalating  number  of  violent  acts  associated  with 
abortion  protests,  most  cnnic  protests  are  peaceful  in  nature.  I 
question  whether  the  current  Senate  bill  is  written  so  broadly  that 
it  could  be  used  to  prohibit  legitimate,  peaceful  protests  against 
abortion. 

For  example,  abortion  protesters  often  walk  alongside  a  patient — 
talking  to  her  or  trying  to  ^ve  her  literature.  Under  S.  636,  would 
such  action  be  considered  interfering  with  a  person's  right  to  an 
abortion  or  would  it  be  the  exercise  of  constitutionally  protected 
speech?  This  is  an  important  legal  question  which  must  be  clearly 
addressed. 

Moreover,  this  legislation  identifies  one  particular  viewpoint,  op- 
position to  abortion,  and  makes  it  a  criminal  act  while  ignoring 
other  protests — such  as  labor  disputes,  animal  rights  activities,  or 
environmental  demonstrations — that  may  be  equally  violent.  Con- 
gress must  exercise  caution  and  not  attempt  to  prohibit  the  exer- 
cise of  free  speech,  including  expressive  conduct,  oased  on  the  con- 
tent of  that  speech. 

I  am  looking  forward  to  hearing  the  testimony  of  the  witnesses 
today  and  hope  thev  will  address  my  concerns  about  how  we  can 
protect  the  rights  of  women  who  wish  to  obtain  abortions,  while  at 
the  same  time  protecting  the  rights  of  peaceful  abortion  protesters. 

Prepared  Statement  of  Senator  Thurmond 

Mr.  Chairman:  It  is  a  pleasure  to  be  here  this  morning  to  receive 
testimony  on  S.  636,  the  "Freedom  of  Access  to  Clinic  Entrances 
Act  of  1993".  I  would  like  to  join  my  colleagues  in  welcoming  our 
witnesses  here  this  morning.  I  would  especially  like  to  recognize 
our  new  and  able  Attomev  General,  Janet  Reno. 

Mr.  Chairman,  this  bill  would  make  it  unlawful  to  intentionally 
interfere  with  the  access  of  an  abortion  facility.  This  measure 
would  create  a  new  Federal  criminal  offense  for  conduct  that  the 
states  are  currently  able  to  address. 

This  bill  would  also,  create  a  new  civil  right  of  action  for  those 
who  have  been  intimidated  or  otherwise  prevented  from  entering 
an  abortion  clinic.  Yet  another  civil  right  of  action  would  also  be 
created  for  clinics  and  providers  of  abortion  services.  Further,  the 
Attorney  General  would  also  be  authorized  to  bring  civil  suits  to 
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obtain  injunctions  against  offensive  conduct,  seek  damages  for  the 
victims,  and  impose  stiff  fines. 

Mr.  Chairman,  many  of  the  faciHties  that  provide  abortion  serv- 
ices also  provide  other  necessarv  medical  services.  It  is  not  unrea- 
sonable to  foresee  a  facility  picketed  due  to  concerns  over  animal 
research,  AIDS  funding,  unfair  working  conditions,  or  a  number  of 
other  reasons.  It  is  quite  possible  that  Uiese  activities  would  be  cov- 
ered. It  is  unlikely  the  sponsors  of  this  bill  intended  this  result. 

This  legislation  apparently  focuses  on  pro-life  advocates  and  sin- 
l^les  them  out  for  Federal  penalties  because  of  the  content  and  sub- 
ject matter  of  their  views  and  motivations.  Concerns  have  been 
raised  that  this  bill  violates  the  equal  protection  and  free  speech 
guarantees  of  the  U.S.  Constitution. 

Mr.  Chairman,  these  are  serious  issues  which  must  addressed. 
The  hearing  todav  will  be  helpful  as  we  consider  whether  this  legis- 
lation will  unduly  inhibit  or  chill  the  lawful  expression  of  views 
surrounding  this  issue. 

Again,  I  would  like  to  welcome  our  witnesses  here  today,  andl 
look  forward  to  receiving  their  testimony. 

Prepared  Statement  of  Senator  Hatch 

I  welcome  the  hearing  today  on  S.  636,  the  "Freedom  of  Access 
to  Clinic  Entrances  Act  of  1993."  Let  me  make  clear  at  the  outset 
that  I,  like  tens  of  millions  of  other  Americans  opposed  to  abortion, 
categorically  condemn  the  killing  of  Dr.  David  Gunn  and  other  acts 
of  violence  against  abortion  clinics  and  those  providing  abortion 
services.  Resort  to  violence  is  no  answer  to  the  violence  of  abortion. 
I  look  forward  to  a  consideration  of  whether  State  and  local  laws 
are  inadequate  to  address  this  violence. 

Several  concerns  have  been  raised  over  S.  636.  First,  many  are 
concerned  that  the  broad  terms  of  S.  636  would  apply  to  lawful, 
peaceful  activity  such  as  sidewalk  counseling,  and  would  at  the 
very  least  severely  chill  this  protected  first  amendment  activity. 
Second,  manv  are  concerned  that  S.  636  singles  out  the  pro-life 
message  for  harsh  penalties  that  do  not  apply  to  identical  conduct 
on  behalf  of  other  causes.  The  specter  of  viewpoint  discrimination 
raises  the  question  whether  S.  636  violates  the  first  amendment. 

Others  have  raised  a  concern  as  to  how  S.  636  would  treat  purely 
peaceful  civil  disobedience  that  draws  on  the  tradition  of  Gandhi 
and  Martin  Luther  King  Jr.  Some  say  that  S.  636  would  subject 
peaceful  civil  disobedience  in  support  of  the  pro-life  cause  to  special 
penalties  that  do  not  apply  to  peaceful  civil  disobedience  in  support 
of  such  causes  as  pacifism,  civil  rights,  or  environmentalism.  It  has 
also  been  pointed  out  that  S.  636  draws  no  distinction  between  vio- 
lent lawlessness  and  peaceful  civil  disobedience. 

Finally,  some  have  expressed  the  concern  that  S.  636  does  not 
speak  to  the  problem  of  violence  against  pro-lifers.  If  we  are  to  en- 
sure civil  peace  on  the  abortion  issue,  we  need  to  make  sure  that 
penalties  for  lawlessness  apply  equally  to  both  sides.  I  hope  that 
this  hearing  focuses  adequately  on  these  issues. 

Senator  Kassebaum.  Madam  Attorney  General,  thank  you. 

I  first  would  like  to  say  that  some  of  my  questions  have  been  an- 
swered. You  have  given  a  very  clear  le^al  reasoning  to  helping  us 
understand  some  aspects  of  the  legislation.  In  many  ways,  I  think 
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the  Senate  leraslation  is  more  carefully  drawn  than  the  House  bill, 
but  you  have  nelped  answer  some  of  the  questions  that  remained. 

I  also  would  like  to  State,  since  you  mentioned  Wichita,  KS,  that 
it  was  a  terrible  time  for  people  on  both  sides  of  this  issue  in  Wich- 
ita, KS.  I  would  like  to  pay  particular  tribute  to  the  U.S.  marshalls. 
They  performed  above  and  behind  the  call  of  duty  through  great 
stress  and  difficulty  in  ways  that  I  think  spoke  admirably  to  the 
Marshals  Service. 

Attorney  General  Reno.  I  will  make  sure  that  they  know  of  that 
because,  believe  me,  comments  like  that  make  a  great  deal  of  dif- 
ference to  people  who  are  directly  involved. 

Senator  Kassebaum.  Well,  it  was  a  stressful  time,  and  they  han- 
dled it  very  well. 

One  Question  I  had  is — and  I  certainly  agree  that  violence 
against  laws  must  be  addressed  and  the  laws  must  be  upheld,  but 
this  particular  legislation  identifies  one  particular  viewpoint — oppo- 
sition to  abortion  and  violence  that  occurs  as  an  expression  of  that 
opposition,  and  makes  it  a  criminal  act,  while  ignoring  what  per- 
haps has  happened  or  could  happen  in  other  protests  such  as  ani- 
mal ri^ts  activists,  environmental  protests  and  others.  Should  we 
just  continue  to  focus  on  this?  I  am  looking  to  you  to  help  analvze 
this.  Is  there  any  way  we  could  take  into  consideration  in  other 
types  of  protests? 

Attorney  General  Reno.  This  is  the  point  I  was  referring  to  a  lit- 
tle bit  earlier,  because  one  of  the  great  issues  that  I  have  faced  in 
these  last  2  months  since  I  have  been  sworn  in  was  what  should 
be  Federal,  what  should  be  State,  what  can  the  States  handle  more 
appropriately  than  the  Federal  Government.  So  we  have  carefully 
reviewed  this. 

First  of  all,  you  have  a  very  fundamental  Federal  right  at  stake 
here.  Second,  you  have  organized  opposition  that  cuts  across  State 
lines.  And  I  think  everybody  ought  to  be  able  to  speak  freely,  but. 
again,  that  conduct  is  organized,  it  cuts  across  State  lines  ana 
sometimes  overwhelms  local  law  enforcement.  And  I  think  clearly 
here,  in  distinction  to  other  situations  where  the  Federal  constitu- 
tional right  I  don't  think  is  proscribed,  I  think  that  creates  the  dif- 
ference. And  I  think  the  Feaeral  Government  has  a  clear  and  very 
profound  interest  in  making  sure  those  Federal  rights  are  pro- 
tected. 

Senator  Kassebaum.  You,  answered  most  of  the  other  questions 
I  had  earlier.  Are  you  very  comfortable  that  S.  636  isn't  too  broadly 
drawn? 

Attorney  General  Reno.  We  have  been  over  it  with  a  fine-toothed 
comb. 

And,  Senator,  I  would  just  like  to  say,  too,  when  I  was  confirmed, 
I  tried  to  make  it  very  clear  to  the  Judiciary  Committee  that  I 
looked  forward  to  working  with  Congress,  both  parties,  in  trying  to 
come  up  with  the  most  carefully  drawn  legislation  possible,  where 
we  reach  agreement  on  as  many  issues  as  possible,  and  we  look  at 
it  from  a  technical  and  legal  point  of  view  and  give  you  our  best 
advice.  We  have  tried  to  do  that  here,  and  we  have  appreciated  the 
opportunity,  and  we  would  like  to  do  that  on  all  issues  in  the  fu- 
ture. 

Senator  Kassebaum.  Thank  you. 
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Thank  you,  Mr.  Chairman.  I  value  that. 

The  Chairman.  Just  a  comment,  since  the  Bray  decision,  those 
marshals  wouldn't  be  eligible,  would  they,  to  be  able  to  go  into  the 
situation  like  they  did  in  Wichita? 

Attorney  General  Reno.  There  are  possibilities.  We  have  ex- 
plored those  possibilities.  In  an  emergency,  the  State  could  request 
Federal  assistance.  It  could  be  possible.  But  it  is  a  very  cum- 
bersome process  that  we  consider  inadequate. 

The  Chairman.  Senator  Pell. 

Senator  Pell.  Thank  you,  Mr.  Chairman. 

What  would  be  your  suggestion,  Attorney  General  Reno,  as  to 
what  people  should  do  who  are  at  this  point  the  object  of  harass- 
ment or  violence  in  some  cases?  What  can  they  do  to  protect  them- 
selves until  this  law  comes  into  effect?  Because  as  we  know,  laws 
can  take  a  matter  of  months  before  they  can  be  passed. 

Attorney  General  Reno.  As  I  understand  it,  and  I  have  been  in 
touch  with  both  lawyers  and  people  who  are  concerned  about  this 
issue  throughout  the  country,  members  of  the  bar  are  organizing 
and  working  with  local  and  State  law  enforcement,  with  many  of 
the  attorneys  general,  trying  to  organize  as  much  as  possible  with- 
in State  law  to  address  the  issue  pending  the  passage  of  this  legis- 
lation. 

Where  there  is  a  clear  ongoing  emergency,  we  could  always  con- 
sider the  possibility  of  providing  assistance  there,  but  too  often, 
that  is  a  cumbersome  process,  and  we  do  not  have  warning  of  the 
emergency  as  it  might  exist. 

Senator  Pell.  Do  you  see  this  as  a  very  real  possibility  that 
there  will  be  a  continuation  of  this  manner  of  conduct  until  the  law 
is  passed? 

Attorney  General  Reno.  I  certainly  think  so.  Senator.  I  think  it 
is  clear  to  everybody  who  has  observed  this  now  for  some  time  that 
people  care  very  deeply,  and  they  sometimes  take  their  caring  be- 
yond the  bounds  of  what  I  surest  should  be  permitted  in  opposing 
a  person's  exercise  of  constitutional  rights. 

Senator  Pell.  Thank  you  very  much,  indeed. 

The  Chairman.  Senator  Coats. 

Senator  Coats.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  want  to  make  it  clear  for  the  record  that  I  cer- 
tainly don't  condone  or  support  acts  of  violence  against  anyone  for 
any  reason,  and,  in  fact,  even  though  I  do  support  the  pro-life  side 
of  this  question,  on  March  11,  1993,  I  issued  the  following  state- 
ment: 'The  use  of  violence  or  terror  can  never  be  justified  in  the 
cause  of  life.  Insofar  as  any  pro-life  group  shows  a  hint  of  tolerance 
for  murder,  it  undermines  the  meaning  of  this  movement.  There 
can  be  no  imderstanding  or  justification  for  murder,  and  there 
must  be  no  hedging  in  our  unconditional  denunciation  of  such  an 
act." 

Having  said  that,  Mr.  Chairman,  I  have  some  questions  regard- 
ing the  legislation  that  is  before  us.  I  do  not  feel  very  adequate  or 
competent  to  delve  into  the  constitutional  issues.  I  really  believe  it 
is  more  a  matter  for  the  Judiciary  Committee,  and  I  certainly 
would  feel  more  comfortable  if  this  hearing  were  being  held  by  that 
committee,  given  their  expertise  and  given  the  subject  matter  of 
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this  issue.  But  I  will  do  my  best  to  raise  some  questions  that  I  have 
to  Attorney  General  Reno. 

I  am  concerned  about  the  language  in  section  3.  Part  of  that  lan- 
guage, which  I  think  is  very  vague  and  not  defined  at  all,  prohibits 
activities  "by  force  or  threat  of  force."  I  certainly  have  no  problem 
with  l^at.  Ajid  then  it  says  "or  by  physical  obstruction  intimidates 
or  interferes  with  or  attempts  to  injure,  intimidate  or  interfere 
with."  I  am  not  sure  what  "attempts  to  interfere  or  intimidate" 
means.  Does  that  mean  handing  someone  a  pamphlet  saying  they 
think  the  individual  ought  to  reconsider  the  action  they  are  about 
to  take?  Is  that  an  interference? 

Attorney  General  Reno.  I  don't  think  that  would  be  an  inter- 
ference. 

Senator  Coats.  Would  stepping  in  front  of  a  person  about  to 
enter  a  clinic  and  simply  saying,  "Are  you  aware  that  this  clinic 
has  a  record  of  a  lot  of  malpractice  and  botched  abortions  or  inju- 
ries to  women,  and  here  are  the  statistics" — ^is  that  an  interference 
or  intimidation? 

Attorney  General  Reno.  Senator,  one  of  the  things  that  I  learned 
as  a  prosector  is  never  react  to  hypotheticals  because  every  hypo- 
thetical defined  in  a  Senate  hearing  room  is  going  to  have  a  slight- 
ly different  variation  on  the  streets  them  in  the  evidence  that  is 
brought  to  court,  and  that  it  would  be  better  to  look  at  the  actual 
facts  of  a  case  and  make  that  determination. 

Senator  Coats.  I  can  appreciate  that.  I  just  think  that  the  lan- 
g^uage  here  is  drafted  in  such  a  way  that  an  overly  ag^essive  pros- 
ecutor, an  overly  activist  court  might  use  it  as  a  basis  of  denying 
what  would  be  legitimate  protest  or  legitimate  rights  of  free 
speech. 

Attorney  General  Reno.  I  think  your  concerns  are  always  valid. 
For  15  years,  I  have  been  trs^ing  to  determine  what  legislatures 
and  now  Congress  sav  in  certain  situations.  Sometimes  it  is  the 
subject  of  dispute,  and  we  always  have  to  guard  against  overzeal- 
ous  prosecutors,  but  I  think  that  comes  back  down  to  that  extraor- 
dinarily delicate  balcuice  that  we  have  to  strike  between  the  rights 
of  all  people  involved.  And  I  think  that  the  language  is  sufficiently 
clear  when  applied  to  actual  facts  that  we  can  strike  that  balance, 
understanding  that  you  have  protections  built  into  our  whole  judi- 
cial system  for,  Grod  forbid,  those  overzealous  prosecutors. 

Senator  Coats.  Well,  it  seems  to  me  the  intent  of  the  bill  is  to 
prevent  physical  violence,  and  I  certainly  support  that,  and  I  think 
we  would  all  support  that.  It  just  seems  to  me  that  it  goes  well  be- 
yond that.  I  haven't  drawn  a  complete  conclusion  in  terms  of  how 
the  language  ought  to  be  written,  but  I  would  look  forward  to,  I 
think,  a  verv  sincere  and  thorough  discussion  of  the  matter  and, 
again,  would  feel,  certainly,  much  more  comfortable  if  a  different 
committee  with  jurisdiction  over  the  issue  was  handling  it. 

Let  me  just  go  on.  The  penalties  that  are  imposed  here  are,  I 
think,  what  most  would  define  fairly  severe,  particularly  when  you 
compare  them  with  similar  acts  if  tney  occurred  under  other  forms 
of  protest. 

For  instance,  we  are  giving  for  a  first  offense  violation,  if  some- 
one is  found  to,  say,  intimidate  or  attempting  to  intimidate,  a  1 
year  prison  sentence,  3  years  for  a  second  onense,  a  substantial 
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fine  which  the  Department  of  Justice  is  able  to  levy  $15,000  for  a 
first  violation,  $25,000.  It  seems  out  of  line  with  the  penalties  that 
are  imposed  for  other  acts  of  protest. 

Certainly,  under  the  civil  rights  protest  of  the  sixties  and  the 
seventies^  these  would  have  been  considered  very  extreme  penalties 
and,  I  think,  probably  protested  loudly  and  vigorously  by  the  Con- 
gress were  tJiey  imposed  for  a  similar  act.  In  other  words,  an  at- 
tempt to  interfere  in  the  civil  rights  marches  of  the  1960's  and  the 
1970's  with  a  first-time  penalty  of  a  year  in  prison  and  a  $15,000 
fine,  I  think  the  Congress  woiild  have  violently — ^Violently"  is  the 
wrong  word — would  have  vigorously  protested  that  penalty. 

Do  you  think  that  is  a  fair  application  of  a  penalty? 

Attorney  General  Reno.  It  is  not  more  than  a  year.  As  I  under- 
stand it,  it  is  the  general  penalty  structure,  and.  again,  I  think  that 
the  appropriate  penalty  will  be  imposed  based  on  the  guidelines 
and  based  on  the  court  and  based  on  all  the  circumstances. 

Senator  Coats.  In  your  opinion,  should  these  penalties  apply 
across  the  board  to  other  forms  of  protest,  antinuclear,  environ- 
mental, civil  rights,  labor  movement  protests  and  others? 

Attorney  General  Reno.  As  I  indicated  earlier 

Senator  Coats.  For  a  similar  offense. 

Attorney  General  Reno.  As  I  indicated  earlier,  this  is  a  particu- 
lar fundamental  right  that  I  think  deserves 

Senator  Coats.  Civil  rights  is  not  a  particular  fundamental  right 
for  blacks  or  minorities? 

Attorney  General  Reno.  You  have  just  referred  to  nuclear  pro- 
tests and 

Senator  Coats.  Well,  let's  just  take  the  civil  rights  movement. 

Attorney  General  I^NO.  I  think  what  we  have  tried  to  do  is 
match  this  and  tried  to  make  it  consistent  with  the  whole  approach 
to  civil  rights. 

Senator  Coats.  But  it  is  not  consistent.  The  penalties  are  not 
consistent. 

Attorney  Greneral  Reno.  If  there  are 

The  CHAffiMAN.  I  will  remind  the  Senator,  I  happened  to  be  an 
author  of  the  Sentencing  Commission,  and  we  have  drafted  this  so 
that  it  would  be  consistent  with  the  Sentencing  Commission  Guide- 
lines. And  we  worked  with  the  Justice  Department  on  it  and  care 
very  deeply  about  those  guidelines. 

Of  course,  you  are  not  talking  just  about  protest.  You  are  talking 
about  other  action  included  in  it,  the  use  of  force,  threat  of  force, 
physical  destruction,  and  obstruction  of  property. 

Senator  Coats.  I  understand  that. 

The  Chairman.  So  it  has  nothing  to  do  with  protest. 

Senator  Coats.  I  think  that  may  be  appropriate  for  those  viola- 
tions. 

My  question  is  whether  that  is  an  appropriate  penalty  for  an  at- 
tempt to  interfere. 

Attorney  General  Reno.  My  understanding  is  that  the  penalties 
provided  nere  are  consistent  with  the  general  penalty  and  sentenc- 
ing structure  provided  for  similar  activity  against  the  exercise  of 
fundamental  constitutional  rights. 

Senator  Coats.  Including  attempt  to  interfere? 

Attorney  General  Reno.  With  what? 
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Senator  CoATS.  With  an  individual's  right  to  protest  or  right  to 
enter  a  faciHty,  with  an  individual's  right  to  exercise  what  they 
consider  to  be  tneir  fundamental  basic  civil  rights. 

Attorney  General  Reno.  I  think  that  is  where  you  have  to  draw 
the  line,  Senator,  because  you  do  not  have  a  right  to  enter  a  par- 
ticular place  in  certain  situations,  and  what  we  are  talking  about 
here  is  a  constitutionally  protected  fundamental  right. 

Senator  Coats.  A  black  doesn't  have  the  right  to  enter  an  eating 
establishment? 

Attorney  General  Reno.  If  you  want  to  put  it  in  those  terms,  that 
is  what  we  look  at.  And  my  understanding  is  that,  with  the  civil 
ri^ts  developed  by  the  Constitution  and  implemented  by  statute, 
this  statutory  framework  and  penalty  framework  is  the  same. 

Senator  Coats.  I  think  that  is  something  we  ought  to  investigate 
further.  I  am  not  sure  that  I  agree  with  you  on  that.  I  would  like 
to  see  the  evidence  that  it  is  the  same  and  applied  equally  across 
the  board  for  a  similar  act.  And  again,  I  am  not  talking  about  a 
penalty  for  an  act  of  violence.  I  am  talking  about  a  penalty  for  an 
attempt  to  interfere,  and  given  the  vagueness  of  that  term,  it 
seems  to  me  that  that  creates  some  problems  here  with  this  legisla- 
tion. 

Attorney  General  Reno.  We  are  always  happy  to  review  any  situ- 
ation such  as  that. 

Senator  Coats.  Do  you  think  the  penalties  ought  to  be  applied 
equally  to  attempts  that  are  made  against  pro-life  facilities  or  pro- 
tests? For  instance,  if  a  similar  act  of  interference  exists  against  a 
pro-life  office,  headquarters,  or  someone  carrying  the  pro-liie  view, 
should  the  same  penalties  apply  if  a  pro-abortion  person  commits 
a  similar  offense? 

Attorney  General  Reno.  I  would  be  happy  to  review  the  legisla- 
tion. I  am  not  sure  it  would  be 

Senator  Coats.  That  is  not  included  in  this  bill,  though? 

Attorney  General  Reno.  No,  not  to  my  understanding. 

Senator  Coats.  I  tiiink  my  time  has  expired,  Mr.  Chairman. 

The  Chairman.  Yes. 

The  terms  of  the  criminal  penalties  are  exactly  consistent  with 
the  other  civil  rights  criminal  statutes.  If  there  are  any  members 
of  the  committee  that  are  confused  or  troubled  by  that,  we  will  be 
glad  to  go  over  that  in  careful  detail  because  we  have  made  them 
virtually  identical. 

Second,  as  the  Attorney  General  has  pointed  out,  this  isn't  just 
with  regard  to  protest.  There  has  to  be  action.  The  use  of  force, 
threat  of  force,  physical  obstruction,  destruction  of  property,  that  is 
what  we  are  talking  about. 

Senator  Coats.  And  "attempt  to  intimidate";  I  don't  know  what 
"attempt  to  intimidate"  means. 

The  Chairman,  Well,  we  can  get  into  that  at  another  time.  We 
have  used  that.  And  we  are  going  to  hear  from  Professor  Tribe  on 
that  issue,  and  we  will  have  a  good  opportunity  to  review  it. 

Finally,  on  the  issue 

Senator  Coats,  Well,  Mr.  Chairman,  I  would  like  to  hear  from 
the  Attorney  General. 

The  Chairman.  Just  finally,  on  the  issue  of  whether  this  is  the 
appropriate  committee,  this  committee  has  jurisdiction  on  the  free- 
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dom  of  choice  issue.  We  are  dealing  with  reproductive  rights,  which 
is  directly  related  to  this  bill,  and  it  is  entirely  appropriate  that  we 
deal  with  this  issue. 

Senator  Coats.  Aren't  we  talking  about  criminal  penalties  here? 

The  Chairman.  That  is  what  we  are  talking  about.  We  have 
dealt  with  other  such  issues.  Senator.  I  am  not  going  to  take  the 
time  of  the  committee.  We  have  dealt  with  other  £nds  of  issues  re- 
latins  to  labor  protections  and  discrimination,  in  the  Griggs  case, 
the  Civil  Rights  Act,  a  year  ago.  We  have  dealt  with  the  availidbil- 
ity  of  taxpayers'  funds  being  used  in  discriminatory  ways  at  edu- 
cational institutions  in  the  Urove  City  case.  This  is  completely  con- 
sistent. 

I  understand  the  Senator's  opposition  to  this  legislation,  but  we 
will  have  an  opportunity 

Senator  Coats.  Mr.  Chairman,  I  am  not  opposed  to  this  legisla- 
tion. I  made  that  statement  very,  very  clear  early  on.  I  do  not  want 
it  on  the  record  that  I  am  opposed  to  this  legislation. 

The  Chairman.  OK 

Senator  Coats.  Does  this  Senator  have  the  right  to  ask  a  ques- 
tion as  to  whether  this  legislation  is  perfectly  drafted  or  whether 
there  ought  to  be  some  changes  in  it?  When  the  Attorney  General 
of  the  United  States  comes  before  the  committee,  do  I  have  the 
right  to  do  that? 

The  Chairman.  You  have  it,  and  you  have  the  right  to  do  it, 
and 

Senator  Coats.  Well,  don't  say  that  this  Senator  is  opposed  to 
this  legislation. 

The  Chairman.  — ^the  other  Senators  have  a  right  to  have  an 
equal  amoimt  of  time. 

Senator  Coats.  Mr.  Chairman,  I  would  like  to  have  you  make  for 
the  record  a  retraction  stating  that  I  am  opposed  to  this  legislation, 
when  I  opened  my  statement  saying  I  support  the  legislation  but 
I  have  some  questions. 

The  Chairman.  That  is  fine. 

Senator  Coats.  Well,  would  you  please  clarify  the  record? 

The  Chairman.  I  will  correct  the  record.  I  am  glad  that  the  Sen- 
ator supports  the  legislation. 

Now  we  will  go  on  to  Senator  Metzenbaum. 

Senator  Gregg.  Point  of  order,  Mr.  Chairman 

The  Chairman.  We  will  go  on  to  Senator  Metzenbaum. 

Senator  Gregg.  We  are  not  taking  points  of  order? 

The  Chairman.  No. 

Senator  Gregg.  Or  parHamentary  inquiries? 

The  Chairman.  Not  on  this  issue. 

Senator  Metzenbaum  is  recognized  now. 

Senator  Coats.  Do  the  rules  of  the  Senate  apply,  Mr.  Chairman, 
in  a  committee  meeting? 

The  Chairman.  Rules  of  the  Senate  with  regard  to  this  commit- 
tee have  been  established  and  will  be  enforced.  The  Senator  has 
had  his  amount  of  time.  Other  members  are  entitled  to  inquire, 
and  the  chairman  of  the  committee  will  recognize  the  Senators,  as 
we  have  recognized  them  for  a  long  period  of  time,  even  prior  to 
the  time  that  the  Senator  became  a  member  of  the  committee. 
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We  are  glad  to  recognize  Senator  Metzenbaum  now  for  his  turn 
in  inquiring  of  the  Attorney  Greneral. 

Senator  Metzenbaum.  Mr.  Chairman,  thank  you  very  much. 

Thank  you,  Madam  Attorney  General.  I  am  very  pleased  that  vou 
are  here  and  appreciate  the  actions  that  you  have  already  under- 
taken in  this  area,  and  I  am,  frankly,  encouraged  much  by  your 
support  for  this  legislation. 

What  has  transpired  in  Florida  in  the  cold-blooded  murder  of  Dr. 
David  Gunn  has  just  shocked  the  Nation.  That  anyone  could  act  in 
such  a  despicable  and  illegal  manner  to  stop  people  from  exercising 
their  legal  rights  of  entrance  to  an  abortion  clinic  and  to  indicate 
their  opposition  to  abortion  by  killing  a  doctor  who  is  practicing  in 
that  area,  is  just  unbelievable.  And  it  seems  to  me  that  this  is  an 
area  that  all  of  us  ought  to  be  fighting  as  hard  as  we  can  and  as 
fast  as  we  can  in  order  to  change  the  law,  so  that  it  will  never  hap- 
pen again.  We  can't  bring  back  Dr.  David  Gunn,  but  we  certainly 
cannot  forget  the  price  mat  he  has  paid  and  make  it  possible,  if 
it  is  possible,  to  permit  women  who  want  to  enter  an  abortion  clinic 
for  counseling  or  for  such  action  as  may  be  deemed  appropriate 
shall  have  the  right  to  do  so  without  being  inappropriately  barred 
from  that  entry. 

I  am  pleased  to  work,  as  I  think  all  of  us  are,  with  you,  Madam 
Attorney  General,  and  I  think  that  this  is  an  area  that  the  faster 
we  can  move  this  legislation  forward,  the  more  respect  the  people 
of  this  country  will  have  for  the  Congress  of  the  United  States. 

Thank  you. 

The  Chairman.  Senator  Gregg. 

Senator  Gregg.  First,  I  woula  State  that  I  believe  that  this  com- 
mittee is  subject  to  the  rules  of  the  Senate,  and  I  believe  under  the 
rules  of  the  Senate  a  request  on  a  point  of  order  or  a  parliamentary 
inquiry  takes  precedence  over  recognition.  Therefore,  I  think  the 
Chciir  ruled  incorrectly,  but  that  is  obviously  the  right  of  the  Chair, 
and  if  I  were  to  challenge  the  Chair,  I  think  I  might  lose. 

The  Chairman.  The  Senator  is  correct,  but  we  are  glad  to  enter- 
tain your  keen  observation.  We  are  glad  to  entertain  it. 

Senator  Gregg.  Ironically,  I  am  correct  on  both  points. 

This  bill  does  have  some  questions  which  I  think  are  significant, 
which  I  think  Senator  Coats  was  trying  to  get  to. 

Let  me  ask  you  a  few.  I  recognize  you  don't  like  hypotheticals, 
but  let  me  ask  you  a  few  that  I  think  are  so  obvious  that  they 
would  apply  to  this  bill.  If  people  coming  to  the  center  were  driving 
in  automobiles  or  buses  and  they  were  clubbed  or  bricked,  the 
buses  were  hit  with  bricks  or  clubbed,  or  if  the  buses  were  hit  with 
eggs  or  tomatoes,  or  if  the  people  walking  into  the  clinics  were  hit 
with  eggs  or  tomatoes,  or  their  clothes  were  torn,  or  if  broken  glass 
or  tacks  were  strewn  in  the  way  of  the  individuals  trying  to  get 
into  the  clinic,  I  presume  that  this  bill  would  apply  to  all  of  those 
instances. 

Attorney  General  Reno.  I  would  look  at  it  all  very  carefully,  but 
generally,  without  commenting  on  specific  factual  situations,  it 
should  oe  covered. 

Senator  Gregg.  Now,  I  guess  my  question  is  then  why  aren't  we 
applying  this  bill  to  the  situation  where  labor  strikes.  In  every  one 
01  those  instances  that  I  just  outlined,  you  have  instances  of  labor 
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strikes  where  that  has  occurred,  and  it  has  been  cited  by  Federal 
precedent.  I  have  a  Ust  here  of  it  looks  like  over  5,000  violent  acts 
m  the  area  of  labor  strikes  that  occurred  since  1975. 

The  reason  it  is  not  being  appUed  in  labor  strikes  is  because  the 
NLRB  has  held  that  a  certain  amount  of  violence  occurs  in  labor 
situations  because  of  the  confrontation  over  the  nature  of  the  situa- 
tion. 

Shouldn't  we  in  labor  issues  apply  this  same  standard  as  you  are 
applying  here?  ^e  you  saying  because  this  is  a  constitutional  right 
of  such  a  higher  authority  man  the  right  of  a  person  to  protect 
their  right  to  make  income  and  to  have  the  freedom  in  the  work- 
place that  that  is  not? 

Attorney  General  Reno.  I  am  a  little  nonplussed  because  I  do 
come  from  a  local  jurisdiction  and  have  not  had  that  much  expo- 
sure to  labor  law,  but  I  don't  quite  imderstand  condoning  clubbing 
people  for  anything. 

Senator  Gregg.  Let  me  simply  read  to  you  from  the  NLRB  posi- 
tion on  this  issue. 

Attorney  (Jeneral  Reno.  Well,  what  I  would  suggest 

Senator  Gregg.  Let  me  read  it  to  you  because  you  don't  appear 
to  be  familiar  with  the  law 

Attorney  General  Reno.  I  would  answer  your 

Senator  Gregg.  — and  this  is  a  law  that  your- 


The  Chairman.  The  witness  is  entitled  to  answer.  Senator. 

Senator  Gregg.  I  would  like  to  have  a  chance  to  propound  the 
question,  also.  Let  me  read  the  point.  The  NLRB's  position  has 
been  that,  "The  application  test  in  determining  whether  a  striker 
accused  of  misconduct  should  be  returned  to  work  is  whether  that 
misconduct  is  so  violent  and  of  such  a  serious  nature  as  to  render 
the  employee  unfit  for  further  service,  and  trivial  rough  incidents 
do  not  apply  occurring  in  a  moment  of  what  the  NLRB  defines  as 
'animal  exuberance'."  Those  are  the  exceptions  which  the  NLRB  is 
using  in  testing  whether  or  not  acts  of  violence. 

Now,  clearly,  those  exceptions  would  amount  to  intimidation 
under  your  language.  So  what  you  are  saying  is  that  we  are  going 
to  have  one  standard  for  labor  strikes,  but  we  are  going  to  have 
another  standard  at  the  front  of  an  abortion  clinic? 

Attorney  General  Reno.  No,  sir,  that  is  not  what  I  am  saying. 

Senator  Gregg.  Well,  that  is  what  your  testimony  represents. 

Now,  let  me  look  at  this 

Attorney  General  Reno.  No,  sir,  my  testimony  does  not  represent 
that. 

What  I  said  was  I  don't  think  that  clubbing  somebody  is  con- 
doned. What  you  just  read  was  something  that  I  would  be  happy 
to  research.  Aiid  I  don't  know  whether  you  were  here  when  I  spoke 
to  the  Senator.  If  there  are  legitimate  issues  that  need  to  be  re- 
viewed, my  staff  wants  to  look  forward  to  the  opportunity  to  review 
those  issues  with  you,  to  look  carefully  at  the  precedent,  to  look  at 
what  you  are  reading,  to  research  the  issue  in  a  thoughtful  and  re- 
sponsible sort  of  way. 

But  if  I  heard  you  correctly.  Senator,  what  you  said  was  that 
that  person  would  have  a  right  to  return  to  work  imder  a  certain 
situation,  and  that  is  not  addressed  here.  That  is  a  different  situa- 
tion, and  I  think  that  gives  rise  to  the  fact  that  if  there  are  issues 
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like  that,  that  you  would  like  to  have  addressed,  we  will  carefully 
address  them,  look  at  them,  look  at  the  labor  law,  look  at  any  other 
issue,  but  do  it  in  a  careful  and  thoughtful  way  where  we  have  the 
precedence  at  our  command  and  can  carefully  address  it. 

Senator  Gregg.  I  think  on  the  face  of  it,  this  committee  is  not 
going  to  take  up  limitations  on  labor  strikes  in  that  area. 

Now,  on  the  language  of  this  bill,  Section  2715,  the  language 
says,  "...  by  force  or  threat  of  force  or  by  physical  obstruction,  in- 
tentionally injures,  intimidates  or  interferes  with  or  attempts  to  in- 
jure, intimidate  or  interfere  with  .  ..."  I  think  the  language  I 
have  the  most  problem  with  here  is  this  term  "intimidates." 

Intimidate  is  a  subjective  event,  of  course.  I  could  be  intimidated 
by  one  fact  pattern.  You  could  be  intimidated  by  another,  I  suspect. 
Significantly,  it  would  have  to  be  a  much  tougher  situation.  And 
somebody  else  could  be  intimidated  by  an  entirely  different  series 
of  events.  For  example,  if  a  motorcycle  gang  showed  up  with  their 
colors  on,  I  would  probably  be  intimidated  if  I  were  standing  in 
front  of  a  restaurant  they  wanted  to  go  into  and  they  said  get  out 
of  the  way. 

But  the  issue  is  purely  subiective.  And  so  you  have  set  up  a 
standard  here  on  which  I  don  t  understand  how  anyone  comes  to 
a  finding  on  it.  I  don't  see  a  definition  of  "intimidates"  anywhere 
in  this  bill. 

Attorney  General  Reno.  The  language  that  precedes  that,  some 
person  can  intimidate  by  manner,  but  that  is  not  included  here.  It 
is  by  force  or  threat  of  force  or  by  physical  obstruction  inten- 
tionally, and  so  it  is  tiie  force  or  threat  of  force  or  physical  obstruc- 
tion. 

Senator  Gregg.  Yes,  but  threat  of  force,  if  it  is  threat  of  force 
to  attempt  to  intimidate,  you  have  a  whole  series  of  language  there 
that  basically  leads  to  an  incredibly  subjective  determination. 

Ain  I  tiireatened  with  force  if,  as  the  example  I  used,  I  am  stand- 
ing out  in  front  of  a  restaurant  that  a  motorcycle  gang  pulls  up  in 
front  of,  wearing  their  colors?  Am  I  threatened?  Well,  I  don't  know, 
but  I  might  think  I  was  theoretically.  I  think  it  is  reasonable  that 
many  citizens  might  think  they  were;  that  there  was  a  threat  of 
force. 

Attorney  General  Reno.  I  wouldn't. 

Senator  Gregg.  Well,  you  wouldn't.  That  is  correct.  But  I  am  not 
using  you  as  the  standard  here,  and  I  said  that  earlier.  You  are  a 
much  higher  standard  tfian  many  of  us. 

But  the  fact  is  there  is  no  standard.  It  becomes  totally  subjective, 
this  term  "intimidation"  and  "attempt  to  intimidate." 

Attorney  General  Reno.  Senator,  for  15  years,  I  construed  what 
legislature  said,  and  then  some  iudges  disagreed  with  what  I  did, 
and  there  is  a  process  by  which  language  is  construed.  I  think  this 
lang^uage  has  precedent,  which  can  help  construe  it,  and  I  feel  very 
comfortoble  with  it. 

Senator  Gregg.  I  recognize  that,  but  I  am  saying  there  are  some 
problems  with  that. 

The  Chairman.  The  Senator's  time  is  up. 

Senator  Gregg.  I  was  just  handed  this  that  said  I  had  a  minute 
remaining,  and  my  time  is  up?  That  is  the  fastest  minute  I  have 
ever  met. 


34 

The  CHAraMAN.  All  right.  Would  the  Senator  continue? 
Senator  Gregg.  No.  I?  the  Chairman  wants  to  cut  me  off- 


The  Chairman.  Don't  give  us  that,  Senator.  Come  on.  If  you  have 
something  that  you  want  to  ask,  you  are  more  than  welcome  to  ask 
it. 

Senator  Gregg.  Well,  we  will  get  back  to  this  issue  then.  I  would 
like  to  ask  this  question  on  the  pro-life  climes  or  the  pro-life  head- 
quarters. 

You  are  saying  under  this  law,  and  as  I  understand  your  summa- 
tion of  your  position,  it  is  that  this  bill  does  not  apply  to  pro-life 
and  that  you  couldn't  really  draft  this  bill  to  protect  a  pro-life  cen- 
ter that  came  under  threat  from  a  group  of  people  who  were  activ- 
ists on  the  pro-choice  side  because,  from  your  viewpoint,  there  is 
no  fiindamental  right  tied  to  the  pro-life  position.  TTiere  is  a  fun- 
damental right  tied  to  the  pro-choice  position  in  your  viewpoint, 
and  it  is  not  fundamental.  I  don't  think  they  defined  it  constitu- 
tionally as  fundamental;  "constitutional  right'  is  the  correct  term, 
I  think.  But,  in  any  event,  not  splitting  that  hair  which  has  been 
split  a  number  of  times,  it  would  be  your  view  that  this  could  not 
be  applied  to  anything  other  than  somebody  who  was  defending  a 
constitutional  ri^t,  in  this  case,  the  right  to  abortion,  and,  there- 
fore, this  probably  couldn't  apply.  You  couldn't  probably  make  a 
mirror  of  this  bill,  applying  it  to  pro-life,  if  I  understand  your  argu- 
ment for  tiiis  bill. 

Attorney  General  Reno.  I  haven't  made  an  argument  with  re- 
spect to  pro-life  facilities. 

Senator  Gregg.  But  I  understand  under  your  theory  that  you 
probably  couldn't;  that  you  couldn't  apply  this  bill. 

Attorney  General  Reno.  I  haven't  addressed  the  issue. 

Senator  Gregg.  Well,  could  you? 

Attorney  General  Reno.  I  would  be  happy  to  review  the  legisla- 
tion that  you  proposed,  as  I  indicated  to  Senator  Coats. 

Senator  Gregg.  Would  you  be  willing  to  draft  legislation  that 
would  apply,  as  this  legislation  draft  is  applied  to  the  pro-life  situa- 
tion? 

Attorney  General  Reno.  I  am  happy  to  review  it,  just  as  we  re- 
viewed what  the  Chairman  has  proposed. 

The  Chairman.  Of  course,  has  there  been  a  national  threat  on 
the  issues  of  pro-life?  I  mean,  that,  I  understand,  is  the  fundamen- 
tal aspect  of  it. 

I  will  just  put  in  the  record  18  U.S.C.  Section  245(b),  and  42 
U.S.C.  Section  3631  of  the  Fair  Housing  Act,  which  have  the  iden- 
tical language  witfi  regard  to  the  use  or  threat  of  force,  which  has 
been  debat^  and  redebated  and  debated  and  redebated  again.  But 
I  will  put  that  in  the  record. 

[Documents  follow:] 


Ch.  13 
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CIVIL  RIGHTS  18   §  245 


(b)  UTioevcr,  whether  or  not  actin?  under  color  of  law,  by  force 
or  threat  of  force  willfully  injures,  intimidates  or  interferes  with, 
or  attempts  to  injure,  intimidate  or  interfere  with— 

(1)  any  person  because  he  ia  or  has  been,  or  in  order  to  in- 
timidate .such  person  or  any  other  person  or  any  class  of  per- 
sons from — 

(A)  votinff  or  qualifyin?  to  vote,  qualifying  or  campaipn- 
ing  as  a  candidate  for  elective  office,  or  qualifying  or  act- 
ing as  a  poll  watcher,  or  any  legally  authorized  election  of- 
ficial, in  any  primary,  special,  or  general  election; 

(B)  participating  in  or  enjoying  any  benefit,  sen-ice, 
privilege,  program,  facility,  or  activity  provided  or  adminis- 
tered by  the  United  States ; 

(C)  applying  for  or  enjojring  employment,  or  any  per- 
quisite thereof,  by  any  agency  of  the  United  States ; 

CD)  scr\-ing,  or  attending  upon  any  court  in  connection 
with  possible  service,  as  a  grand  or  petit  juror  in  any  court 
of  the  United  States ; 

(E)  participating  in  or  enjoying  the  benefits  of  any  pro- 
gram or  activity  receiving  Federal  financial  assistance:   or 

(2)  any  person  because  of  his  face,  color,  religion  or  national 
origin  and  because  he  is  or  has  been — 

(A)  enrolling  in  or  attending  any  public  school  or  public 
college; 

(B^  participating  in  or  enjoying  any  benefit,  ser^-ice, 
privilege,  program,  facility  or  activity  provided  or  adminis- 
tered by  any  State  or  subdivision  thereof; 

(C)  applying  for  or  enjoying  employment,  or  any  per- 
qui.-:ite  thereof,  by  any  private  employer  or  any  agency  of 
any  State  or  subdivision  thereof,  or  joining  or  using  the 
ser\'ices  or  advantages  of  any  labor  organization,  hiring 
hall,  or  emplo>Tnent  agency; 

(D)  serving,  or  attending  upon  any  court  of  any  State  in 
connection  with  possible  service,  as  a  grand  or  petit  juror, 

(E)  traveling  in  or  using  any  facility  of  interstate  com- 
merce, or  using  any  vehicle,  terminal,  or  facility  of  any 
common  carrier  by  motor,  rail,  water,  or  air; 
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18    §  245  CRIMES.  Part  1 

(F)  enjoying  the  goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  of  any  inn,  hotel,  motel,  or 
other  establishment  which  provides  lodging  to  transient 
guests,  or  of  any  restaurant,  cafeteria,  lunchroom,  lunch 
counter,  soda  fountain,  or  other  facility  which  serves  the 
public  and  which  is  principally  engaged  in  selling  food  or 
beverages  for  consumption  on  the  premises,  or  of  any  gaso- 
line station,  or  of  any  motion  picture  house,  theater,  con- 
cert hall,  sports  arena,  stadium,  or  any  other  place  of  exhi- 
bition or  entertainment  which  serves  the  public,  or  of  any 
other  establishment  which  serves  the  public  and  (i)  which 
is  located  within  the  premises  of  any  of  the  aforesaid  es- 
tablishments or  within  the  premises  of  which  is  physically 
located  any  of  the  aforesaid  establishments,  and  (ii)  which 
holds  itself  out  as  serving  patrons  of  such  establishments ; 
or 

(3)  during  or  incident  to  a  riot  or  civil  disorder,  any  person 
engapcd  in  a  business  in  commerce  or  affecting  commerce,  in- 
cluding, but  not  limited  to,  any  person  engaged  in  a  business 
which  .sells  or  offers  for  sale  to  interstate  travelers  a  substan- 
tial portion  of  the  articles,  commodities,  or  services  which  it 
sells  or  where  a  substantial  portion  of  the  articles  or  commodi- 
ties which  it  sells  or  offers  for  sale  have  moved  in  commerce; 
or 

(4)  any  person  because  he  is  or  has  been,  or  in  order  to  in- 
timidate .such  per.son  or  any  other  person  or  any  class  of  per- 
sons from — 

(A)  participating,  without  discrimination  on  account  of 
race,  color,  religion  or  national  origin,  in  any  of  the  bene- 
fits or  activities  described  in  subparagraphs  (1)  (A) 
through  (1)  (E)  or  subparagraphs  (2)  (A)  through  (2) 
(F);or 

(B)  affording  another  person  or  class  of  persons  oppor- 
tunity or  protection  to  so  participate;  or 

(5)  any  citizen  because  he  is  or  has  been,  or  in  order  to  in- 
timidate <uch  citizen  or  any  other  citizen  from  lawfully  aiding 
or  encouraging  other  persons  to  participate,  without  discrimina- 
tion on  account  of  race,  color,  religion  or  national  origin,  in  any 
of  the  benefits  or  activities  described  in  subparagraphs  (1)  (A) 
through  (1)  <E)  or  subparagraphs  (2)  (A)  through  (2)  (F),  or 
participating  lawfully  in  speech  or  peaceful  assembly  opposing 
any  denial  ot  the  opportunity  to  so  participate — 
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shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than 
one  year,  or  both;  and  if  bodily  injury  results  shall  be  fined  not 
more  than  $10,000,  or  imprisoned  not  more  than  ten  years,  or  both; 
and  if  death  results  shall  be  subject  to  imprisonment  for  any  term 

of  years  or  for  life.  As  used  in  this  section,  the  term  "participating 
lawfully  in  speech  or  peaceful  assembly"  shall  not  mean  the  aiding, 
abetting,  or  inciting  of  other  persons  to  riot  or  to  commit  any  act  of 
physical  violence  upon  any  individual  or  against  any  real  or  person- 
al property  in  furtherance  of  a  riot  Nothing  in  subparagraph  (2) 
fF)  or  (4)  (A)  of  this  subsection  shall  apply  to  the  proprietor  of 
any  establishment  which  provides  lodging  to  transient  guests,  or  to 
any  employee  acting  on  behalf  of  such  proprietor,  with  respect  to 
the  enjoyment  of  the  goods,  services,  facilities,  privileges,  advan- 
tages, or  accommodations  of  such  establishment  if  such  establish- 
ment is  located  within  a  building  which  contains  not  more  than  five 
rooms  for  rent  or  hire  and  which  is  actually  occupied  by  the  proprie- 
tor as  his  residence. 


Ch.  45  FAIR  HOUSING  42    §  3631 

SUBCHAPTER  II— PREVENTION  OF  INTIMIDATION 

§   3631.       Violations;    bodily  injury;    death;    penalties 

Whoever,  whether  or  not  acting  under  color  of  law,  by  force  or 
threat  of  force  willfully  injures,  intimidates  or  interferes  with,  or  at- 
tempts to  injure,  intimidate  or  interfere  with — 

(a)  any  person  because  of  his  race,  color,  religion,  sex  or  na- 
tional origin  and  because  he  is  or  has  been  selling,  purchasing, 
renting,  financing,  occupying,  or  contracting  or  negotiating  for 
the  sale,  purchase,  rental,  financing  or  occupation  of  any  dwelling, 
or  applying  for  or  participating  in  any  service,  organization,  or 
facility  relating  to  the  business  of  selling  or  renting  dwellings; 
or 

( b)  any  person  because  he  is  or  has  been,  or  in  order  to  intimi- 
date such  person  or  any  other  person  or  any  class  of  persons 
from — 

(1)  participating,  without  discrimination  on  account  of 
race,  color,  religion,  sex  or  national  origin,  in  any  of  the  ac- 
tivities, services,  organizations  or  facilities  described  in 
subsection  (a)  of  this  section;    or 

(2)  affording  another  person  or  class  of  persons  opportu- 
nity or  protection  so  to  participate;   or 
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(c)  any  citizen  because  he  is  or  has  been,  or  in  order  to  dis- 
courage such  citizen  or  any  other  citizen  from  lawfully  aiding 
or  encouraging  other  persons  to  participate,  without  discrimina- 
tion on  account  of  race,  color,  religion,  sex  or  national  origin, 
in  any  of  the  activities,  ser\'ices,  organizations  or  facilities  de- 
scribed in  subsection  (a)  of  this  section,  or  participating  lawfully 
in  speech  or  peaceful  assembly  opposing  any  denial  of  the  op- 
portunity to  so  participate — 
>hall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more  than  one 
year,  or  both;    and  if  bodily  injury  results  shall  be  fined  not  more 
than  $10,000,  or  imprisoned  not  more  than  ten  years,  or  both;   and  if 
death  results  shall  be  subject  to  imprisonment  for  any  term  of  years 
or  for  life. 

Pub.L.  90-284,  Title  IX.  §  901.  Apr.  11,  1968,  82  Stat.  89;   Pub.L.  93- 
:J83.  Title  VIII,  §  808(b)(4).  Aug.  22.  1974.  88  Stat.  729. 
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The  Chairman.  Senator  Mikulski. 

Senator  Mikulski.  Thank  you,  Mr.  Chairman. 

Several  of  my  questions  have  been  asked  by  both  Senator  Ken- 
nedy and  Senator  Kassebaum.  I  would  like  to  pick  up  on  one  of  the 
lines  of  questioning  raised  by  Senator  Coats.  That  goes  to  the  pro- 
tection 01  people  who  engage  in  protest. 

I  have  been  a  protester.  I  got  into  politics  leading  a  protest 
against  a  16-lane  highway.  All  of  our  protests  were  nonviolent,  and, 
also,  we  even  did  reverse  protests  where  we  held  festivals  to  show 
our  neighborhoods  why  we  wanted  to  save  them.  At  the  same  time, 
I  have  been  picketed,  and,  at  other  times.  I  have  even  been  abused, 
as  have  been  members  of  my  family,  because  of  my  pro-choice 
stand. 

I  have  been  picketed  at  town  hall  meetings.  In  an  office  that  I 
ran  in  the  neignborhood  that  I  served  as  a  city  councilwoman,  my 
mother  doing  volunteer  work  was  subject  to  the  abuse  of  people 
throwing  baby  dolls  with  ketchup  poured  over  them  into  my  office. 
I  called  no  police  officer,  nor  did  I  regard  it  as  a  disturbing  of  the 

Eeace.  So  I  have  been  on  one  side  of  Uie  line  picketing,  and  I  have 
een  on  the  other  side  being  picketed.  But  I  am  a  public  official. 
I  am  not  a  doctor.  I  am  not  a  nurse.  I  am  not  a  health  clinic. 

My  question  then  becomes  how  do  we  allow  the  free  expression 
of  people  who  have  legitimate  views — and  there  are  legitimate  and 
differing  views  here  on  the  subject  of  abortion — ^how  do  we  allow 
that  expression  and,  at  the  same  time,  not  block  access  to  treat- 
ment nor  so  discourage  people  that  they  are  fearful  of  seeking  that? 
And  I  wonder  if  you  feel  that  this  law  then  meets  those  two  goals 
which,  on  the  face  of  it,  might  seem  either  contradictory  or  subject 
to  subjective  interpretation. 

Attorney  General  Reno.  Again,  as  I  said,  one  of  my  first  concerns 
was  that  the  bill  do  nothing  that  would  inhibit  free  expression  pro- 
tected by  the  first  amendment,  but  I  don't  think  free  expression  is 
the  equivalent  of  force  or  threat  of  force  or  by  physical  obstruction, 
intentionally  injures,  intimidates  or  interferes  with  or  attempts  to 
do  that,  and  I  think  that  is  where  you  draw  the  line.  I  think,  based 
on  the  research  that  we  have  done,  you  can  clearly  protect  the 
rig^t  of  expression  while,  at  the  same  time,  prohibiting  the  phys- 
ical interference  or  the  attempt  to  do  that. 

Senator  MiKULSKi.  How  do  you  characterize,  then,  yelling, 
screaming,  and  so  on?  For  example,  in  a  protest  movement  about 
an  expressway — and  I  in  no  way  mean  to  equate  the  seriousness 
of  the  two — we  stood  outside  of*^  city  hall  and  said,  "Hell,  no,  we 
won't  go.  Hell,  no,  we  won't  go,"  and  chanted  that  for  maybe  a  half- 
an-hour  during  a  city  council  meeting.  Then  all  of  us  have  seen  the 
other  type  of  activity  which,  at  times,  might  have  a  different  deci- 
bel level.  If  you  had  to  enforce  this  law,  now  would  you  interpret 
pro-life  people  saying,  "Don't  do  it.  Don't  do  it.  Don't  do  it,"  as  com- 
pared to  some  of  the  others? 

Attorney  General  Reno.  I  think  what  you  look  at  in  terms  of  the 
threat  is  whether  the  result  of  that  threat  will  be  the  natural  and 
foreseeable  consequence.  I  think  you  have  to  look  at  the  ability  to 
carry  out  that  threat  and  whether  the  injury  that  we  seek  to  pro- 
tect would  be  the  natural  and  foreseeable  consequence  of  that 
threat. 
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Senator  MncuLSKi.  Later  on  there  will  be  testimony  where  a 
woman  who  walked  by  herself  in  front  of  an  abortion  clinic,  saying 
the  rosary — a  53-year-oId  woman  all  alone  praying  outside  of  a 
clinic — was  arrested  because  of  some  injunction.  I  am  not  familiar 
with  the  case.  If  we  pass  this  law  and  we  had  one  or  another  group 
of  people  who  walked  up  and  down  and  said  their  prayers  accord- 
ing to  their  faith  preference,  that  would  not  be  impugned?  In  other 
words,  they  would  not  be  violating  this  law? 

Attorney  General  Reno.  Just  that,  but  be  careful  because  they 
may  be  walking  up  and  down,  saying  the  rosary,  having  said  some- 
thing 10  minutes  before  that  would  have  the  foreseeable  con- 
sequence of  injuring  somebody.  Again,  you  have  to  look  at  all  the 
facts. 

Senator  MncuLSKi.  If  that  were  the  only  set  of  facts? 

Attorney  General  Reno.  Yes.  I  think  that  expression  should  be 
protected  imder  this  act. 

Senator  MncuLSKi.  Well,  so  do  I,  because  that  is  called  America. 
But,  at  the  same  time,  I  do  believe  that  you  should  be  able  to  enter 
a  health  clinic  and  so  on  and  then  be  able  to  proceed  in  that  way. 

I  want  to  go  to  what  resources.  If  we  pass  this  law,  what  will  it 
take  to  enforce  this  legislation?  And  right  now,  what  resources  will 
you  be  able  to  call  upon  from  your  Department  once  this  bill  is 
passed  that  you  could  not  call  upon  now  to  stop  the  harassment 
and  violence  against  women,  health  care  providers,  and  medical  fa- 
cilities? 

Attorney  General  Reno.  We  could  use  Federal  law  enforcement, 
and,  again,  remember  that  there  are  provisions  for  emergency  serv- 
ices. But  we  can  plan  for  something  to  avoid  the  emergency,  to 
avoid  the  crisis,  to  use  Federal  agents  working  with  local  law  en- 
forcement in  a  comprehensive  way  to  properly  address  the  issues, 
and,  more  importantly,  we  would  have  access  to  the  Federal  courts 
and  Federal  prosecutors  to  assist  in  the  implementation  of  this  Act. 

Senator  MncuLSKi.  What  couldn't  you  call  up  now?  In  other 
words,  if  there  was  a  massive  demonstration  going  on  that  met  the 
criteria  of  this  legislation,  what  couldn't  you  call  up  now? 

Attorney  General  ^NO.  I  could  not  use  the  U.S.  attorneys  except 
in  certain  situations,  and  there  would  be  certain  situations  that 
Federal  marshals  or  others  were  involved,  emergency  situations 
where  the  State  had  specifically  asked  for  assistance.  But  in  terms 
of  planning,  in  terms  of  injunctive  actions,  in  terms  of  sharing  of 
information  without  an  emergency,  that,  I  cannot  do  adequately  to 
protect  this  fundamental  right. 

Senator  Mikulski.  Mr.  Chairman,  I  think  I  have  used  up  my 
time,  and  I  think  I  have  pursued  the  line  of  questioning  suffi- 
ciently. 

The  Chairman.  Senator  Durenberger. 

Senator  Durenberger.  Mr.  Chairman,  thank  you.  Thank  you. 
Madam  Attorney  General. 

I  have  a  full  statement  that  I  would  like  to  be  made  a  part  of 
the  record. 

The  Chairman.  It  will  be  made  a  part  of  the  record. 

[The  prepared  statement  of  Senator  Durenberger  follows:] 
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Prepared  Statement  of  Senator  Durenberger 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  hearing 
to  address  the  difficult  issue  of  clinic  access. 

Like  many  of  my  colleagues,  I  was  shocked  and  deeply  saddened 
by  ihe  recent  murder  of  David  Gunn,  a  doctor  who  performed  abor- 
tions, in  Pensacola,  FL.  Although  many  Americans  disagree  with 
me,  I  personally  believe  that  abortion  is  wrong. 

To  uiose  of  us  whose  opposition  to  abortion  stems  from  a  belief 
in  the  sanctity  of  life,  the  senseless  act  done  in  the  name  of  pre- 
venting abortion  that  ended  the  life  of  Dr.  Gunn  was  tragic  irony. 

Last  month,  the  distinguished  ranking  member  of  this  commit- 
tee. Senator  Kassebaum,  and  I  introduced  a  Senate  resolution  that 
condemns  in  no  uncertain  terms  the  resort  to  violence  to  achieve 
social  goals,  particularly  regarding  the  difficult  issue  of  abortion. 

As  I  said  on  tiie  Senate  floor  when  I  introduced  that  resolution: 
Violence  committed  in  the  name  of  a  cause  does  violence  to  the 
cause.  This  is  particularly  true  when  the  very  essence  of  the 
cause  Is  based  on  the  value  of  human  life. 

Mr.  Chairman,  there  is  a  fear  that  Dr.  Gunn's  shooting  was  not 
an  isolated  inciaent.  In  my  home  State  of  Minnesota,  there  have 
been  several  recent  attempts  to  blow  up  a  clinic  in  Robbinsdale. 
The  people  who  work  at  these  clinics — ^from  doctors  and  directors 
to  receptionists  and  even  janitors — ^have  been  harassed  both  at 
work  and  in  their  homes. 

In  anticipation  of  a  visit  from  the  pro-life  activist  organization 
Operation  Rescue  this  summer,  Minnesota  Planned  Parenthood  is 
tightening  security,  installing  bullet-proof  glass,  and  even  consider- 
ing issuing  flak  jackets  to  its  doctors.  Some  Minnesota  doctors  have 
even  begun  to  carry  weapons. 

I  do  not  know  how  best  to  respond  legislatively  to  this  dilemma, 
but  I  do  know  that  this  madness  must  stop.  In  this  regard,  it  is 
important  to  remember  that  the  legislation  we  are  considering 
today  is  not  necessarily  directed  at  violent  behavior.  The  issue 
today  is  primarily  one  of  access. 

Mr.  Chairman,  I  have  some  concerns  about  the  bill  that  is  before 
us.  Primarily,  my  concerns  stem  from  the  belief  that  the  bill — as 
it  is  currently  drafted — ^is  extremely  broad,  and  that  it  may  improp- 
erly chill  valid  first  amendment  speech.  I  also  have  questions  about 
the  severity  of  the  mandatory  criminal  penalties  contained  in  the 

bill.  .   ^    ^ 

However,  I  approach  this  issue  with  an  open  mind.  I  am  ex- 
tremely interested  in  hearing  and  reading  the  testimony  of  all  of 
our  witnesses  today  regarding  this  difficult  issue. 

During  a  recent  mark-up,  my  colleague  from  Illinois,  Senator 
Simon — whose  view  on  abortion  happens  to  be  different  from 
mine — said  in  essence  that  instead  of  being  paralyzed  by  conflict, 
people  on  both  sides  of  the  abortion  issue  should  work  together 
where  progress  can  be  made. 

I  agree  wholeheartedly.  For  example,  I  believe  that  people  on 
both  sides  of  Uiis  issue  should  work  toward  the  common  goal  of  re- 
ducing the  tragedy  of  unwanted  pregnancy. 

I  also  believe  we  can  work  together  to  combat  abortion-related  vi- 
olence and  harassment. 
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Fundamental  disagreements  about  abortion  are  inevitable.  Let 
us  recognize  that  those  disagreements  result  from  deeply  held  be- 
liefs that  may  never  change.  But  let  us  also  recognize  that  it  is 
time  for  a  new  era  of  dialog  on  this  issue.  We  must  search  out 
those  areas  where  we  can  work  together  for  positive  change. 

America  cannot  let  its  passion  overcome  its  compassion.  If  the 
opposing  sides  on  difficult  issues  like  abortion  become  even  more 
polarized,  we  will  lose  opportimities  for  progress  and  our  society 
will  only  become  more  fractured. 

So  I  would  like  to  take  this  opportunity  to  urge  my  colleagues  to 
embrace  common  ground  and  pass  Senate  Resolution  90 — a  very 
tangible  first  step  toward  constructive  change. 

Senator  Durenberger.  And  I  am  also  going  to  assume — ^I  am  at 
another  hearing  simultaneously — that  mv  colleague  has  already 
talked  to  you  a^ut  the  concerns  expressed  by  a  lot  of  people  in  our 
home  State  of  Minnesota  for  some  of  the  events  that  may  occur. 

Senator  Wellstone.  If  the  Senator  would  yield  for  a  moment? 

Senator  Durenberger.  Yes,  I  would  be  pleased  to. 

Senator  Wellstone.  I  have  not  had  a  chance  yet  to  raise  any 
questions,  so  if  you  want  to  cover  that  ground,  please  do  so. 

Senator  Durenberger.  Let  me  mention  two  things.  No.  1,  the 
Senator  from  Kansas,  our  ranking  member,  and  I  are  authors  of 
Senate  Resolution  90.  Last  year,  she  and  her  community  had  the 
experience  that  we  expect  to  have  this  year  when  Operation  Rescue 
comes  to  the  Twin  Cities.  A  lot  of  people  at  clinics  which  have  al- 
ready been  bombed  in  one  semi-amateurish  or  professional  way  or 
anotner  are  contemplating  issuing  flak  jackets  to  doctors  and 
nurses  and  so  forth,  and  it  sort  of  like  a  terror  gripping  our  com- 
munity. 

And  I  don't  think  it  has  a  lot  to  do  with  your  stand  on  the  issue 
of  abortion,  but  it  has  a  tremendous  amount  to  do  with  something 
our  colleague  from  Ilhnois,  Paul  Simon,  said  here  in  a  recent  mark- 
up. We  happen  to  have  different  views  on  abortion,  for  example.  He 
said,  in  essence,  that  instead  of  being  paralyzed  by  conflict,  people 
on  both  sides  of  this  issue  ought  to  find  ways  to  work  together  and 
try  to  find  out  what  progress  can  be  made. 

I  sat  this  morning  down  in  the  new  library  here  in  Washington, 
DC,  with  Tony  Hall  and  a  group  of  people  that  are  sort  of  praying 
for  the  city.  One  of  the  people  said,  'Tou  know,  there  are  an  awfiil 
lot  of  people  taking  positions  in  this  town.  In  fact,  more  positions 
are  being  taken  in  this  city  by  powerful  people  than  cmywhere  else, 
probably,  in  the  world."  And.  it  struck  me,  as  I  contemplated  the 
opportunity  we  were  all  going  to  have  here  today,  that  when  we  are 
dealing  with  legislation,  everybody  adopts  a  position. 

And  as  I  listened  to  my  colleague,  Barbara  Mikulski,  ask  those 
very,  very  appropriate  questions,  I  asked  myself  how  can  your  posi- 
tion for  or  against  the  piece  of  legislation  actually  deal  with  the 
issue  that  our  colleague  challenged  us  to  deal  with. 

I  know  that  you  have  had  some  difficult  positions,  clearly,  that 
the  whole  world  has  known  about,  that  you  have  had  to  take,  and 
it  is  not  easy. 

I  would  just,  Mr.  Chairman,  urge  my  colleagues  on  this  commit- 
tee and  my  colleagues  in  the  Senate  to  take  a  look  at  Senate  Reso- 
lution 90  and  to  see  if  we  can't  persuade  the  Judiciary  Committee 
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to  move  that  out  while  we  are  contemplating  what  position  is  the 
most  appropriate  position  to  take  on  this  bill.  We  ought  all  to  ex- 
press ourselves  not  only  to  those  people  in  Minnesota  who  are  anx- 
ious to  know  where  the  so-called  decisionmakers  in  this  community 
stand,  but  to  the  people  of  America  on  how  we  feel  about  the  issues 
that  have  been  raisea  regarding  violence. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Wellstone. 

Senator  Wellstone.  Mr.  Chairman,  I'll  yield  to  Senator  Simon 
because  he  has  to  leave  shortly. 

The  Chairman.  Senator  Simon. 

Senator  Simon.  I  thank  the  Senator,  and  I  am  just  going  to  take 
a  minute,  Mr.  Chairman,  if  I  may. 

First,  on  Senator  Coats  saying  he  would  prefer  this  being  before 
the  Judiciary  Committee,  we  have  five  members  of  the  Judiciary 
Committee  on  this  committee,  so 

Senator  Coats.  I  just  said  I  wished  I  didn't  have  to  deal  with  it 
because  I  don't  feel  adequate  to  get  into  the  nuances  of  the  legisla- 
tion, and  I  would  appreciate  the  Judiciarv  Committee's  input.  But 
I  do  respect  those  who  are  members  and  their  knowledge. 

Senator  Simon.  I  fear  that  if  you  were  suddenly  a  member  of  the 
Judiciary  Committee,  it  would  not  add  to  your  wisdom  or  abihty  to 
deal  with  this.  [Laughter.] 

Second,  to  my  colleague  from  New  Hampshire,  on  labor  law,  we 
had  a  hearing  before  you  were  a  member  of  the  Senate  where  labor 
and  management  testified  on  the  whole  question  of  federalizing  the 
question  on  strikes,  and  no  one  could  cite  a  single  instance  where 
there  was  a  problem  where  State  and  local  governments  couldn't 
handle  it  well;  so  there  was  no  point  in  federalizing  that  kind  of 
a  crime.  . 

And  then,  finally,  I  think  we  want  to  make  sure  that  mtimida- 
tion,  the  question  that  has  been  raised  here,  does  not  prohibit  free 
expression.  I  think  it  is  taken  care  of  on  pages  10  and  11,  where 
we  say  "Nothing  in  this  section  shall  be  construed  or  interpreted 
to  prohibit  expression  protected  by  the  first  amendment  to  the  Con- 
stitution." But  if  that  is  not  adequate,  then  let's  look  at  an  amend- 
ment that  you  may  offer.  But  I  think  that  should  protect  us  in  this 
situation. 

And  on  the  pro-life  situation,  if  we  face  a  situation  where  there 
is  violence  to  pro-life  headquarters,  and  we  need  to  send  a  signal 
from  the  Federal  Government,  I'll  join  you  in  sponsoring  such  legis- 
lation. Right  now,  that  is  not  a  problem. 

Thank  you,  Mr.  Chairman,  and  I  thank  the  Attorney  General  for 
coming  here  into  the  sweetness  and  light  of  the  Labor  and  Human 
Resources  Committee.  And  I  thank  my  colleague  Paul  Wellstone. 

Senator  Wellstone.  You  are  welcome. 

Well,  Mr.  Chairman,  unlike  Senator  Mikulski,  I  have  never  been 
involved  in  any  protests,  so  I  don't  know  anything  about  that. 
[Laughter.] 

But  I  do  have  the  same  concern  about  the  rules  that  we  live  by 
in  a  democracy,  which  are  first  amendment  rights;  I  think  all  of  us 

do. 

I  want  to  just  add  one  other  point  in  response  to  Senator  Gre^s 
concerns,  which  I  thought  were  interesting  concerns  on  the  labor 
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front.  We  have  had  the  NLRB  set  up  for  years.  We  have  Federal 
legislation  already  passed.  We  have  a  framework.  And  with  respect 
to  health  care  institutions,  we  have  special  provisions  that  make 
sure  that  in  fact  people  are  not  blocked  going  into  those  health  care 
institutions  in  our  Isubor  laws. 

So  one  of  the  reasons  that  it  is  not  part  of  this  legislation,  Attor- 
ney General  Reno,  is  that  we  already  have  that  Federal  framework, 
which  I  think  mav  add  to  this  discussion  that  we  are  having  today. 

I  just  want  to  bring  this  back  to  Operation  Rescue,  which  Sen- 
ator Durenberger  spoke  about  in  Minnesota,  and  I  do  think  it  is 
important  that  you  have  both  a  Republican  Democrat,  and  I  think 
people  have  dif^rent  views  on  this  question,  and  I  think  there  are 
powerful  moral  claims  on  all  sides.  But  I  think  where  there  is  com- 
mon ground  is  that  we  do  not  want  to  see  a  continuation  of  the 
kind  of  violence  that  we  have  seen. 

I  just  want  to  point  out  to  make  this  very  concrete  that  much  of 
this,  I  suppose,  if  someone  has  trouble  with  the  language,  we  want 
to  get  it  right  the  first  time,  but  that's  what  judicial  review  is  all 
about;  ultimately,  this  gets  resolved  in  the  courts.  We  want  to  get 
it  right  the  first  time,  but  I  mean,  you  can  pick  and  pick  and  pick 
away  at  this. 

The  point  is  this.  Grerry  Rasmussen  works  with  the  Midwest 
Health  Center  in  Minneapolis,  and  this  is  a  perfect  example.  Sen- 
ator Mikulski.  She  has  for  years  received  threatening  phone  calls. 
She  has  had  a  brick  thrown  her  window  with  the  note,  "Stop  killing 
babies."  She  has  had  to  conduct  antiterrorist  training  with  her  em- 
ployees. I  mean,  this  has  been  going  on  for  years.  Now,  Operation 
Rescue  comes  to  the  Twin  Cities,  and  we  are  all  verv  concerned. 

So  I  only  have  one  question — and  I  support  your  leadership,  I  ap- 
preciate your  leadership.  I  am  not  arrogant  about  this.  I  know  how 
strongly  people  feel  on  both  sides.  But  I  spoke  at  the  service  for  Dr. 
Gunn  here  in  Washington,  DC,  and  I  made  a  promise  to  mvself 
that  as  a  Senator  from  Minnesota,  I  would  do  whatever  I  could  to 
try  to  make  sure  this  does  not  happen  again.  I  know  that  many, 
many,  many — the  vast  majority — of  pro-life  people  feel  the  same 
way.  So  I  think  there  will  be  strong  support  for  this  piece  of  legisla- 
tion, and  I  hope  we  can  move  on  this  very  quickly. 

Could  you  explain  just  in  a  concrete  way  how  this  legislation 
really  could  make  a  diflferent  for  people  in  Minnesota  who  are  so 
worried  about  what  might  happen  with  Operation  Rescue  this  sum- 
mer? What  is  the  protection?  How  is  it  really  going  to  work  on  the 
ground? 

Attorney  Greneral  Reno.  I  can't  talk  specifically  about  it,  but 
what  I  can  say  is  that  if  this  legislation  is  passed,  what  I  hope  will 
happen,  and  certainly  will  happen  from  our  point  of  view,  is  that 
Federal  agents  will  work  with  local  law  enforcement,  not 
superimposing  their  opinion,  but  supplementing,  working  with,  and 
forming  a  real  partnership  to  share  information  about  what  we  can 
develop  about  such  activities  around  the  Nation,  about  what  can 
best  be  done  to  deal  with  the  situation,  perhaps  in  terms  of  nego- 
tiation up  front  to  avoid  it  from  happening,  to  work  it  out,  to  solve 
the  problem,  if  we  understand  tactics  that  are  in  place  that  would 
be  a  violation  of  this  Act,  to  see  what  can  be  done  in  terms  of  civil 
actions  to  obtain  an  injunction,  to  set  the  gn*ound  rules  through 
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Federal  court  action,  to  avoid  the  violence  for  the  future.  There  is 
so  much  I  think  tJiat  can  be  done  by  developing  that  partnership 
and  using  Federal  resources  to  support  and  assist  local  law  enforce- 
ment wherever  possible,  to  provide  for  the  exchange  of  information, 
and  to  provide  tne  remedies. 

Senator  Wellstone.  Well,  I  thank  you.  And  I  just  want  to  say 
to  Senator  Coats,  because  I  listened  very  carefully  to  what  he  said 
about  his  concerns — and  Senator  Gregg — that  I  reallv  hope  that  we 
can  unite  behind  this  legislation — ana  maybe  it  will  have  to  get  a 
little  better — ^because  that  is  what  we  are  faced  with  in  Minnesota, 
and  I  know  you  don't  want  to  see  that,  and  I  believe  what  the  At- 
torney General  just  said  about  the  difference  that  this  could  make 
is  the  very  reason  why  I  really  hope  this  will  command  widespread 
support.  1  think  this  is  ultimately  what  the  issue  is  not  just  for 
Minnesota,  but  for  our  country. 

Senator  Coats.  Would  the  gentleman — the  Senator — ^yield  for 
just  a  moment? 

Senator  Wellstone.  If  you  keep  calling  me  "gentleman,"  I  will 
yield. 

Senator  Coats.  I  appreciate  the  comments  that  several  members 
have  made  in  this  regard,  and  I  want  to  again  State  for  the  record 
that  I  do  not  condone  force,  threat  of  force,  intimidation  which 
leads  to  iniury.  I  don't  think  any  of  us  want  that.  We  do  have  a 
serious  proolem  here,  and  no  one  wants  to  condone  that.  If  we  can 
pass  appropriate  legislation  which  will  strengthen  the  laws  and 
prevent  that  kind  of  thing  from  happening  in  the  future,  I  think 
we  ought  to  do  that. 

I  have  some  what  I  think  are  legitimate  questions  relative  to 
some  of  the  language  here,  particularly  the  phrase,  "by  physical  ob- 
struction which  attempts  to  intimidate."  I  don't  know  what  that 
means.  When  I  think  of  examples  of  what  I  thought  was  legitimate 
protest,  whether  it  was  the  civil  rights  movement,  the  pro-nuclear 
movement,  other  movement,  those  acts  which  may  have  violated  a 
statute  or  may  not  have,  I  see  the  potential  for  an  overly  aggres- 
sive law  enforcement/iudicial  apparatus  to  use  that  language  to  do 
some  things  which  I  don't  think  anybody  on  this  panel  would  sup- 
port. 

And  I  want  to  try  to  define  that,  understand  that,  and  construct 
that  in  this  legislation  so  that  we  don't  find  ourselves  having  prob- 
lems later  on. 

Second,  I  have  concerns  about  the  equality  of  the  penalties  as 
they  apply  for  identical  acts.  An  identical  act  in  a  protest  for  civil 
rights,  or  environment,  or  whatever  to  an  identical  act  in  a  pro-life 
protest  it  seems  to  me  ought  to  have  an  identical  judicial  response. 
And  that  is  not  the  case  with  this  legislation  as  it  is  drafted,  I  don't 
think,  and  I'd  be  happy  to  work  with  the  chairman  to  try  to  under- 
stand that  better. 

And  finally,  let  me  just  say 

Senator  Wellstone.  You've  taken  all  my  time;  do  you  know 
that? 

Senator  Coats.  I  thought  you  were  through. 

The  Chairman.  We're  in  a  warm  mood  now. 

Senator  Wellstone.  That's  right. 

The  Chairman.  Go  ahead. 
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Senator  Coats.  Well,  we  don't  get  the  Attorney  General  before 
us  very  often.  I  think  we  have  a  conduct  here  that  we  are  all  trying 
to  find  a  way  to  successfully  eliminate,  if  not  minimize,  through 
legislation.  If  we  can  do  that  without  polarizing,  then  I  think  we 
have  a  common  objective.  It's  just  that  I  think  those  are  legitimate 
concerns,  and  I  would  like  to  pursue  those  concerns,  and  I  think 
there  is  vagueness  and  so  forth  in  the  language 

Attorney  General  Reno.  My  understanding.  Senator,  as  I  told 
you  before,  is  that  the  statutory  construction  is  the  same.  Staff  has 
confirmed,  and  we  will  double-confirm  when  we  get  back  to  the  De- 
partment of  Justice,  that  18  U.S.C.  245,  which  relates  to  inter- 
ference with  Federal  rights  because  of  race,  has  identical  penalties 
and  identical  statutory  language.  But  we  will  look  at  it  again,  be- 
cause I  am  very  committed  and  very  sincere  to  doing  what  I  talked 
about  with  Senator  Kassebaum,  which  is  addressing  these  issues 
and  trying  to  come  up  with  the  best  product  possible. 

Senator  Gregg.  Is  "physical  obstruction"  one  of  those  words,  too? 

Attorney  General  PteNO.  I  don't  have  the  exact  language  here 
with  me,  but  we  will 

Senator  Coats.  Well,  I  appreciate  your  willingness  to  do  that  and 
look  forward  to  it. 

And  then  finally,  just  for  the  record — and  I  don't  mean  this  to  be 
equivalence,  because  there  isn't  equivalence  here — but  there  are 
acts  against  those  who  support  the  pro-life  position  that  have  taken 
place — I  have  a  list  of  them;  in  fact,  in  my  own  State,  in  South 
Bend,  IN,  an  abortion  rights  demonstrator  was  arrested  after  spit- 
tin|^  on  a  Catholic  priest  during  a  protest,  and  other  abortion  rights 
activists  rallied  outside  a  Catholic  church  where  one  of  our  col- 
leagues. Representative  Hyde,  was  speaking,  and  people  set  off  a 
smoke  bomb  inside  the  church  lobby,  and  the  perpetrator  was  re- 
leased after  posting  a  $100  bond.  There  have  been  fire  bombings 
of  pro-life  facilities,  and  there  have  been  physical  assaults. 

I  just  did  not  want  to  leave  the  record  that  there  were  no  inci- 
dents on  the  otJier  side,  and  that  was  the  basis  for  my  question  as 
to  whether  or  not  this  language  would  apply  equally  to  similar  acts 
against  those  who  are  advocating  a  different  position. 

Attorney  General  Reno.  The  Act  would  not  apply  as  it  is  drafted. 
But  again,  if  there  is  a  problem,  we  would  certainly  address  it. 

Senator  Coats.  Well,  I  look  forward  to  working  with  you  on  that. 

Thank  you,  Mr.  Chairman  and  Senator  Wellstone. 

Senator  Wellstone.  Mr.  Chairman,  I'll  just  take  20  more  sec- 
onds. 

I  appreciate  the  questions  that  both  Senators  have  raised.  I  be- 
lieve the  Attorney  General  has  tried  to  respond,  and  I  think  if  you 
look  at  the  language,  some  of  your  concerns  are  already  met.  I  un- 
derstand you  raised  them  in  good  faith.  Let  me  just  make  a  request 
to  you  in  good  faith  as  well,  which  is  that  we  are  this  summer  fac- 
ing this  situation.  We  just  can't  continue  to  have  these  "Wanted" 
signs  and  a  repeat  of  what  happened  to  Dr.  Gunn,  and  violence 
against  women  who  are  exercising  their  constitutional  right.  So  if 
I  could  just  get  the  Senator's  attention,  I  am  very  sympathetic  to 
the  questions  you  have  raised;  I  just  hope  that  after  some  of  the 
questions  that  you  have  raised  have  been  answered  that  we  won't 
on  this  piece  of  legislation  see  delay  and  delay  and  delay  and  delay, 
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where  Senators  will  keep  saying  they  have  concerns,  that  Tm  for 
it,  but  I  have  concerns;  I  am  for  it,  but  I  have  concerns"— like  try- 
ing to  dance  at  two  weddings  at  the  same  time — ^to  the  point  where 
we  won't  pass  this  legpislation,  because  we  need  this  protection,  and 
we  need  to  stop  this  kind  of  violence. 

Senator  Coats.  No.  In  response 

Senator  MncuLSKl.  Mr,  Chairman. 

Senator  Coats.  — I  am  anxious  to  move  forward.  But  let  me  just 
point  out  that  the  "Wanted"  signs  work  both  ways.  This  is  a  "Want- 
ed" sign  for  Cardinal  Mahoney  for  protesting  in  front  of  the 

Senator  Wellstone.  I'm  talking  about 

Senator  MncuLSKl.  Mr.  Chairman,  the  conversation  between  Sen- 
ators is  interesting,  but 

The  Chairman.  I  agree. 

Senator  Wellstone.  I  was  just  trying  to  get  back  to  my  time. 

Senator  Coats.  Are  you  sure  you  agree  that  it's  interesting,  Mr. 
Chairman? 

Senator  MncuLSKi.  I  do. 

The  Chairman.  Well,  I  don't  know.  Have  you  about  wound  up? 

Senator  Wellstone.  I'm  finished. 

Senator  Mikulski.  Could  we  continue  to  keep  the  Attorney  Gen- 
eral for  our  conversation? 

The  Chairman.  All  right.  Let  me  just  wind  up.  I  think  all  of  us 
know  that  issues  that  relate  to  the  Constitution  are  enormously 
complex.  We  had  a  civil  rights  bill  that  was  held  up  for  2  years  on 
the  differences  between  "essential,"  "substantial,"  "manifest,"  and 
"significant" — those  four  words.  So  it  isn't  that  words  aren't  impor- 
tant, I  want  to  tell  our  good  firiend  firom  Indiana;  they  are  enor- 
mously important,  and  they  need  a  lot  of  study  and  a  lot  of  atten- 
tion and  a  lot  of  reading  of  cases.  And  I  think  all  of  us  who  have 
been  dealing  with  similar  kinds  of  constitutional  issues  on  this 
committee  and  others  welcome  the  opportunity  to  work  with  our 
colleagues.  I  say  that  very  sincerely,  and  in  any  event,  I  apologize 
for  misstating  the  Senator's  position.  I  think  one  could  have  as- 
sumed by  the  nature  of  tiie  Questions  that  one  might  have  reached 
that  conclusion.  But  I  hope  tne  record  will  reflect  what  is  the  Sen- 
ator's statement,  and  mv  apologies  for  that. 

Senator  Coats.  Thank  you,  Mr.  Chairman. 

The  Chairman.  But  I  think  what  you  have.  Senator,  is  a  desire 
by  the  Attorney  General  to  work  with  you  and  with  other  members 
of  the  committee,  and  I  don't  doubt  the  basic  and  fundamental  in- 
tegrity of  any  member  of  the  committee  with  regard  to  the  ap- 
proacn  to  that  question. 

We  thank  you.  Aren't  you  glad  you  are  Attorney  Greneral? 

Attorney  General  Reno,  fll  be  glad  if  you'll  allow  me  to  speak 
for  30  seconds. 

The  Chairman.  Please. 

Attorney  General  Reno.  Senator  Durenberger  said  something 
that  I  think  is  important.  I  was  at  a  rally  this  past  Saturday  in 
Rockville,  MD,  Voices  Agsunst  Violence.  And  somehow  or  other,  we 
have  got  to  work  out  in  America  the  issues  that  confiront  us  with- 
out violence.  And  I  would  hope  that  everybody  concerned  with  this 
issue  would  begin  here,  along  with  so  many  other  places,  to  know 
that  we  can  resolve  disputes  and  disagreements  without  violence. 
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The  Chairman.  Well,  this  Senator  will  say  "Amen'*  to  that. 
Thank  you  very  much. 

Our  nrst  panel  of  witnesses  this  morning  consists  of  three  wit- 
nesses. The  first  two  are  a  physician  and  a  clinic  administrator 
who  have  directly  experienced  in  different  ways  the  kinds  of  con- 
duct that  the  legislation  before  us  today  addresses.  The  third  is  an 
official  of  a  small  town  that  has  attempted  to  deal  with  massive 
antiabortion  blockades  and  knows  first-hand  the  difference  that  a 
Federal  court  injunction  can  make. 

Dr.  Pablo  Rodriguez  is  a  physician  from  Rhode  Island,  board-cer- 
tified in  obstetrics  and  gynecology.  In  addition  to  his  private  prac- 
tice, he  serves  as  medical  director  of  Planned  Parenthood  of  Rhode 
Island  and  practices  several  days  a  week  at  the  Planned  Parent- 
hood clinic  in  Providence. 

Dr.  Rodriguez,  we  are  pleased  to  have  you  join  us  today. 

Willa  Craig  is  the  executive  director  of  the  Blue  Mountain  Clinic 
in  Missoula,  MT.  Blue  Mountain  Clinic  offered  a  wide  range  of 
health  care  services  to  the  people  of  western  Montana  until  it  was 
destroyed  this  past  March  by  arson. 

Ms.  Craig,  we  are  glad  to  have  you  here. 

David  Lasso  is  city  manager  of  Falls  Church,  VA.  Falls  Church 
was  the  site  of  some  of  the  clinic  blockades  that  gave  rise  to  the 
Bray  case  decided  earlier  this  year  by  the  U.S.  Supreme  Court,  in 
which  the  Court  ruled  that  certain  existing  Federal  laws  do  not 
cover  antiabortion  blockades.  Mr.  Lasso  as  city  attorney  was  di- 
rectly involved  in  the  effort  of  his  city  to  punish  and  prevent  this 
conduct. 

We  thank  you  very  much  for  joining  us,  Mr.  Lasso. 

Dr.  Rodriguez,  if  you  would  start  off,  please. 

STATEMENT  OF  DR.  PABLO  RODRIGUEZ,  MEDICAL  DIRECTOR, 
PLANNED  PARENTHOOD  OF  RHODE  ISLAND,  PROVIDENCE, 
RI;  WILLA  CRAIG,  EXECUTIVE  DIRECTOR,  BLUE  MOUNTAIN 
CLINIC,  MISSOULA,  MT;  AND  DAVID  LASSO,  CITY  MANAGER, 
FALLS  CHURCH,  VA 

Dr.  Rodriguez.  Good  morning,  Mr.  Chairman,  distinguished 
members  of  the  committee  and  guests.  Special  thanks  to  Senator 
Pell  for  such  gracious  words  at  the  beginning  of  the  hearing. 

My  name  is  Pablo  Rodriguez,  and  I  am  clinical  assistant  profes- 
sor of  obstetrics  and  gynecology  at  Brown  University  Medical 
School.  I  am  a  fellow  of  the  American  College  of  Obstetricians  and 
Gynecologists.  I  have  a  private  practice  in  gynecology,  and  I  am 
also  medical  director  of  Planned  Parenthood  of  Rhode  Island  in 
Providence. 

The  reason  I  am  here  today  is  to  share  with  you  my  experiences 
as  a  physician  who  performs  abortions,  and  as  a  father  of  two 
young  children,  ages  2  and  4. 

Over  the  last  few  weeks,  the  debate  over  abortion  has  escalated 
to  the  ultimate  level  of  violence  with  the  death  of  our  colleague  Dr. 
David  Gunn  in  Pensacola,  FL.  This  was  the  inevitable  result  of  an 
intensifying  national  campaign  targeting  physicians  as  the  focus 
for  harassment,  in  order  to  intimidate  us  from  continuing  to  pro- 
vide our  patients  with  a  legal  alternative  to  an  unintended  preg- 
nancy. 
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You  will  hear  today  very  reasonable-looking  people,  eloquently 
trying  to  convince  you  that  the  death  of  Dr.  Gunn  was  an  aberra- 
tion, an  isolated  incident  created  by  one  sick  individual.  They  will 
embrace  the  Constitution  and  the  right  to  free  speech  in  order  to 
justify  the  defeat  of  the  legislation  before  you. 

The  other  advocates  for  the  "Freedom  of  Access  to  Clinic  En- 
trances Act  of  1993"  and  I  will  clearlv  demonstrate  by  our  personal 
experiences  tiiat  we  are  in  the  midst  of  an  epidemic  of  violence 
against  providers  and  patients  of  reproductive  health  clinics  that 
threatens  many  more  hves.  This  epidemic  has  been  quantified  in 
the  past  by  Dr.  David  Grimes,  who  published  in  November  of  1991 
an  article  that  documented  110  cases  of  arson,  fire  bombing  or 
bombing  dating  back  as  far  as  1977.  I  would  like  to  introduce  for 
the  record  of  copy  of  this  article,  which  was  published  in  the  Amer- 
ican Journal  of  Obstetrics  and  Gynecology,  Volume  165,  Number  5, 
Part  1.  It  is  called  "An  Epidemic  of  antiabortion  Violence  in  the 
United  States." 

[The  document  referred  to  follows:] 
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AiiKiK.iti  jonnuii ,;i  (Jhsicincs  uikI  Gvnec(3k)uv 

Founded  m  1920 
volume    165     number   5     part    I      NOVEMBER     1991 

CLINICAL  SECTION 


Clinical  Opinion 


An  epidemic  of  antiaboition  violence  in  the  United  States 

Darid  A.  Crime*,  MD/J»c«iueU«e  D.  Focrest.  PtiD,*  Alice  L  Kirfcman.JD,' and 

Bacfcua  lUdfonl,  MA' 

Lmt  Amgila,  Calftnia,  New  YmK  Nem  Ymi.  mmd  Woslamgttm,  D.C 

From  1977  to  1908.  M\  epidemic  oT  m'ttbation  vioianoe  look  ptooa  in  ttte  Untod  SMes.  involving  1 10 
cases  o(  arson,  fcntximbing.  or  bombing.  The  cpidernic  peaked  in  19M.  wrheo  Otere  (were  29  aOacks. 
Neatly  al  sites  (99%)  were  cMcs  tfial  provided  abortions.  raoMes  in  28  stales  and  the  Oislhct  o< 
Cohanbia  ware  involved.  The  national  rate  ol  violence  was  3.7  per  100  abortion  providers  arv)  7.2  per  100 
nonhospHal  abortion  provMers.  The  naional  ratio  of  violenoe  per  100.000  abortions  perlonned  was  0.6. 
Arson  was  boBi  «»e  mos«  irequem  (39%  oC  ai  cases)  and  Che  mosi  damaging  (mean  cost  S141.000)  type 
o(  vtolenoe.  The  epidemic  i«)pears  partiaay  alMxXable  to  mi«iple  poim-souroe  oiAreaks  ol  violence 
caused  by  smtf  numbers  ol  indmduals  or  groups.  Thirty-«iree  persons  have  been  convicted  to  dale. 
Vigorous  prosecuten  of  peipetralors  and  l«e  reemergenoe  ol  <«nics  alter  damage  probably  helped  to  cuit> 
Ihe  epidemic  (Am  J  OssTCT  GmreoOL  1991.-165:1263-6.) 

Key  wocxls:  Abortion:  abortion.  indiKcd;  abortion,  iherapeuiic:  abortion  providers;  violence 


Hanusntent  and  intimidation  of  providers  of  abor- 
tion services  liave  become  widespread  in  the  United 
States.  For  example.  47%  of  abortion  providers  expe- 
rienced at  least  one  type  of  antiabonion  harass4itcnt  in 
I9«5.'  Htcse  activities  have  ranged  from  jamming  of 
telephone  lines  to  picketing  the  homes  of  ph)-s<cian<  to 
vandaGsm.*  In  recent  years,  however,  the  cootrowcrsy 
over  abortion  has  taken  a  destruouwe  turn,  resulting  in 
an  epidemic  of  andabonion  viotefioe  across  the  United 
States.  Snoe  1977  >  1 00  attempted  or  oompleted  arsons 
and  bombings  have  caused  miOions  of  dollars  of  dam- 
age and  disrupted  the  provisioo  of  health  care  to  large 
numbers  of  women.  Becatise  this  epidemic  of  violence 
dircaed  against  health  care  providers  is  unique  in 
Antcrican  medidne  and  because  its  medical  and  social 
implications  are  profound,  we  conducted  this  study  to 
charaaerize  the  epidemic. 


Arm  tki  OttMrtmnnl  tf  Ohmria  aatf  Cxmmttp.  L'mnmilj  <^ 
SmmlkrtM  cJ^mnit  Stkmml  tf  Medidmr.'  fkr  AUm  C-Ummtier  l»- 
mkmtr.  New  rmi.'  mnd  ike  Ntimmml  AfarOM  Ft4ermli»m,  WtUng- 
Mm.  D.C- 

ttrfrimt  rrfuntt:  Dmmd  A.  Cnmrt.  MO.  OeftlmrmI  ^  Ot^ttnrf 
«W  <:tttrcalmgt.  H'<Mm  t  Hmtfitml.  12-10  A'«r«*  MiKimm  fUmd.  U" 
Ai>ff4n.  O  9O0i}. 
«IIU0iJi 


Material  and  methods 

Wc  defined  a  case  of  antiabortion  violence  as  an  at- 
tempted or  completed  act  of  arson,  bombing,  or  iire- 
bombing  directed  against  an  abortion  provider  or  an 
organization  supportive  of  abortion  rights.  Cases  were 
identified  through  the  ongoing  surveillance  of  the  Na- 
tional Abortion  Federation,  with  the  assistaooe  of  the 
United  States  Bureau  of  Alcohol,  Tobaooo  and  Tire- 
anas.  Through  interviews  with  the  viaims  and  collab- 
oration with  law  enforcement  officials,  we  determined 
the  date  of  the  occurrence,  the  city  aixi  stale,  the  name 
and  type  of  facility  or  organization,  the  type  of  violence 
committed,  the  estinuted  damages,  and  whether  a  per- 
petrator %ras  convicted.  This  report  covers  episodes  of 
antiabortion  violence  from  Jan.  I.  1977.  to  Dec  SI. 
1988. 

We  characterized  the  epidemic  by  time,  viaim,  and 
place.  We  also  examined  the  acts  of  violenoe  by  type 
and  destruaiveness.  To  portray  the  "vectors"  of  this 
epidemic,  we  also  reviewed  the  conviaions  of  the  per- 
petrators. We  calculated  the  frequency  of  antiabortion 
tioleitce  by  state  using  three  different  denominators: 
the  number  of  abortion  providers,  the  cumulative  num- 
l>er  ol  abortions  performed  in  each  state  from  1977  to 
I98S.  and  ilie  estinuted  number  of  women  aged  15  to 
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I      I  ONE  CASE 


■mt-n-mtt  ti  ra  i*  is  m  tJ  •*» 
YEAR 

Fif.  I.  Cmct  ot  amuboruon  notcncc  by  fe»r.  United  Sma. 
If77  <a  IMS. 


44  yean  ia  each  stale  as  of  July  I.  I9W-  Numbct*  of 
praviden  and  aboniofu  by  Mate  were  obcaiaetf  tnm 
MTveyi  bf  the  Alan  Cwtunacher  InstinHe."  «i(h  the 
f^T^i^.  a(  the  ran  I9SS  aa^  IM6.  Saoe  the  «- 
atiune  <Cd  not  coodua  a  lurwey  for  tho»e  yean.  *e  iMed 
die  averaje  number  of  abortions  for  I9tt  plus  1984 
for  IMS  aad  I98S  phts  1967  for  1986.  Ewimairsof  the 
aunben  of  women  of  repraduoivc  age  (15  to  44)  by 
state  for  1962  were  obtained  from  the  United  Slates 
Bureau  of  the  Cemui.*  This  year  was  in  the  middle  of 
the  study  interval  and  was  selected  as  a  standard  for 


To  eaamine  the  risk  of  antiabortion  violence  by  type 
of  provider,  we  calculated  violence  rates  per  100  pro- 
viders and  violence  ratios  per  100.000  abortions  per- 
ienaed.  We  abo  sought  to  identify  dusters  of  cases, 
which  would  suggest  a  common  source,  for  the  pur- 


|Xl^c^  ol  oiii    .injlyvi*  "'i-  •U-liiii-<l  .<  tlimci   <»t  •..•wn 

iw.i  Ol    more   ..JSCi   txii ig   '"   "hf   «iix-   .jIcimLi 

monili  in  ihc  lacnc  siaic  o<  in  a  coiiiijuous  Mne    '• 
also  examined  ihc  correijiioii  bei»>een  jiiack  raics 
percentage  change  in  the  miinber  ofaborttonf  by  stJ. 

Results 

From  1977  to  1988.  I  lOcaiesof  antiaboniooviolenfc 
were  identified.  The  epidemic  peaked  in  1984.  with 
partial  resolution  of  the  epidemic  in  tubie<)ueni  yean 
(Fig.  I).  Twenty-nine  cases  occurred  in  1984.  which 
«>as  four  tiroes  the  number  in  any  preceding  year.  One 
percent  of  al  abortion  providers  in  the  United  States 
%»ere  targeu  of  attempted  or  completed  arson  or  bomb- 
ing in  1984.  The  ratio  of  «iolence  in  that  year  »»as  1-8 
episodes  per  100.000  abortions. 

The  targeu  of  antiabortion  violenoc  were  almost  eK- 

dusively  health  care  pro»-iders.  One  hundred  eight 
cases  (98»)  involved  pwSders.  %»hercas  the  other  vxn 
victims  were  organiratiooj  related  u>  abortion  rights. 
In  July  1984  the  olTice  of  the  Natiotial  Abortion  Fed- 
eration in  Wtthington.  D.C.  was  damaged  extensively 
by  a  prx>pane  bomb.  In  November  1984  the  Washing- 
ton. D.C  office  of  the  American  Oil  Liberties  Union 
was  bombed  while  an  employee  was  present.  Thb  attack 
«ras  classified  as  abortion  related,  since  the  group  that 
bombed  the  ACLU  was  convicted  of  auacking  the  Na- 
tional Abortion  Federation  and  a  number  of  dmics. 

Nonhotpiial  providers  (dinics  and  physicians' ofllces, 
were  the  only  prwiders  attacked  (TaWe  I).  A  wtal  of 
80  different  fadruics  were  attacked.  10»  tnore  than 
once.  Nine  were  attacked  twice,  three  facilities  three 
times,  three  fadlities  four  times,  and  one  facility  five 
umes  during  the  study  interval.  The  number  of  aaacks 
among  these  80  prx>viders  was  1 .4  i  0.8  (tnean  i  SD). 

Antiabortion  violence  was  commiued  from  coast  to 
coast  (Fig.  t).  Twenty-eight  sutes  and  the  Distria  of 
Columbia  experienced  one  or  more  episodes.  The  Urg- 

est  number  of  cases  occurred  m  Ohio  («  -  !«).  fol- 
lowed by  Califoniia  (a  -  10).  Texas  («-9»,a«l  FVk- 
ida  («  -  8).  However,  the  highest  rate  of  violenoc  per 
100  nonhospkal  providers  occurred  in  Miooeaota.  fol- 
Va<-tA  in  decwaiiog  order  by  DeUwarc.  Obio.  and 
North  Dakota.  Violence  racioi  (number  of  cases  per 
100.000  abortions  performed)  were  highest  for  Vcr- 
mooi.  followed  by  Oregon.  Minnesota,  and  Notth  Da- 
kota (Table  II).  The  national  raoo  from  1977  to  1988 
was  0.6  cases  per  100.000  abortions. 

Violence  levels  by  siie  of  state  revealed  a  different 
pattern.  The  highest  ratios  of  violt  nee  in  the  1977  to 
1988  period  per  miBion  women  of  reproductive  age  m 

1982  were  seen  in  the  Dtstria  of  Cohimbia  (17.8).  fol- 
lowed by  Vermoot  (15.7).  Oregon  (1 10).  and  Minne- 
sota (7.1).  The  national  ratio  was  l.O  cases  per  million 
women  of  reproductive  age. 
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Between  1977  .iml  I^L-vS  iln-  iiuiiiIk:!' (ilalKiriKMis  in 
ilie  United  Sut(c>  iiKTciNctl  m  an  average  annual  rate 
of  I.JWE..  In  ih<»e  areas  (iia«  liad  cx|>er>cnec<l  \-i<.lcm 
attacks  against  abonMHi  |>r<n-idci-s.  ihc  average  annual 
increase  was  2.(Kf .  c<Mn|>:ir<.-<i  v.  itii  1 .4%  in  cKhcr  stales. 
The  correlaiion  ItciMccn  ilic  prup<irti<m  ol  abunitiii 
pixniders  suljfco  i<i  violcni  attacks  tn-er  the  I»I77  i<» 
ISJMI  tinic  |>critKl  at»d  iIk-  |K-rceiMaj^  cltanj^e  in  ilic 
number  of  at>»ni<Mi%  Iki»xv,i  1977  and  I9JJS  %.-js  ikh 
signilicant. 

Ilic  clusterinj;  iil  c|>imhIi-s  ImmIi  iCiii|><M^llv  and  gc«>- 
grapliically  uiggcus  ili.n  ,Ik-  c|H<lcniic  can  l>c  |ianiall\ 
eK|>Uincd  as  iiiulti|ilc  iMHMi.Mitirccutnbrcaks.  KtKliiceii 
dusters  nrcucs  ;(<.cinnHi<l  l<ir  4Vi  uf  all  C|MM>dcs  ol 
aiiliabunion  vinlcncc.  Kniix -live  cases  were  duuercd  in 
|^N<|M  ol  itnt  1(1  ((Htr  i'immkU-s  hi  iIic  s;ni»e  nMMitli  in 
tile  santc  kicalc.  Cl4in\uiHMi>  *>l  iK'ijK.tratoi'S  su|>|>«iii 
tl»e  innliiiilc  |mmiU'n<hii< .-  .HiilHcak  i.-x|>l.iiiaiitin.  .Sc>  ■ 
cral  in<livKlii;iK  .Mill  ^^ p^  xtir  (•■■•«  kkxI  hI  ■•nilii|il< 


;his  <•!  tiotcncc.  t-'iliecn  iitdivKliials  or  gruups  (total  ol 
.IS  |)ersuns)  hav-e  l»ccn  in«»lvcd  with  42  separate  cases 
IM'X ).  'lite  mean  number  o4'  cases  aorawnted  Tor  bv 
lltcsc  13  "rcaon*  wax  2.H.  vritli  a  range  uf  I  t«  10. 

'Iltose  ctHinned  were  ini|)licaied  in  8  of  the  18  dus- 
ters idciitKicd  epidctniolojpcally.  Icavin);  10  dtisiers 
H-iiliiMii  cwnvinicms.  One  suspect  lias  been  indiaed  on 
diargcs  rdaicd  la  iwn  arsruns  Imh  has  remained  a  fu- 
jjiiive  iKXaiise  «if  failure  In  appear  at  seiiienciitg  on 
unrelated  charges.  Twxi  <Hlier  |>erpctratai-s  confessed 
Imii  «cfx-  tHU  c<Mi™ie<l:  «mk;  was  declared  iiiconi|>etcn( 
KI  siaiKl  trial  and  was  OHtiniiticd  lo  a  state  niciiial  in- 
siiiiiiion.  and  tlic  mlier  wa.s  I'onnd  not  guiiiv  by  reason 
of  in5>anny. 

IIk*  naiiiHiwidr  ctHiviction  rate  was  399.  although 
■-.lies  \  aricd  widely  innn  state  lo  state.  All  cases  mulitKl 
in  <<Mi\i<.iMni  ol  iIk-  |icr|M.-ii'ai<irs  in  the  Doarao  (if  C<i- 
liuiiln.i.  .MaiAlaiKl.  Virginia.  Dctiuarc.  Indiana.  LtHii- 
■ki.ioa.  .iihI  \4Mtli  l):iL,4ita.  .VtiiH'  states  with  large  ntiiii- 
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ben  of  can  (Oliio.  Orcjjoii.  aiKl  rcx;isl  laiW  i"  ctm- 
»"ia  any  perpeiraior^. 

Arson  was  the  mosi  rreqiicm  iy|>c  <>l  vkJchc  xt.  -Ar- 
son and  attempted  arwiii  were  involxcti  in  ^9^  and 
IS%  of  cues,  respectively.  Bombing  (2I«)  an<<  a«- 
tempied  bombin;  (15^)  were  next  in  rreqiMSK^-.  nieic 
indtidcd  one  chemical  botnb.  one  propane  bomb,  one 
pipe  bomb,  and  one  package  bomb  dcsigttcd  to.cJtptode 
on  opening.  The  package  bomb  w^  intett!ep«««l  at  the 
dinic.  and  postal  officiab  %»ere  notified.  SimiUr  pack- 
ages wet«  found  at  the  locaJ  post  oOice  addressed  to 
three  dirTeicnt  dinics.  Fircbombing  (10%)  and  at- 
tempted firriiombing  (3%)  were  the  least  fre<jt»ent  t>TJei 
of  violent  acts. 

Violence  invt>lving  lire  caused  more  extenin-e  tlam- 
age  than  did  violence  invol\-ing  explosion.  The  ciu- 
maicd  damages  from  arson  were  known  for  Si  of  the 
4S  cases:  the  total  losses  were  $5.215300  with  a 
mean  ~  SO  ofS  1 4  1.000  =  $273,700  percale.  Damage 
CMioutcx  %.«cre  avail;,ble  for  7  of  the  1 1  fireborobings: 
•Ik-  km:.!  U,u<-%  wcic  SKlKl.OOtl.  with  a  mean  =  SD  of 
Sl?7.lnil  r  SI(l.t.l.(MI  IH.-I  <-<^<.■.  .Sitnilar  <l;<l;i  wvrc  a\-ail- 
-••■l.-  I<n    •_"•.;  Ill   ill.    ■_•:!  IxiiiiImii^n:  iIh-  i<m.<I  t»»»»-«  were 


$1301.000.  M-iih  a  ■iK.-.ui  :::  SO  <•<  S4>S.2UU  ~  S70.UOO 
per  case.  'Il«e  itaitfiiltl  <liMeiciicc  m  tLiiiiagcs  between 
iitcmdiary  and  cxpliisi«c  devices  ■>  likHy  an  iiiKlei'c%- 
liniate:  scvtrral  arsons  i<h.iIIv  ck-Mr<>\-c<l  the  buikling. 
and  no  rcplactrnient  \-alue  »>a$  at^ailaUe.  I'bc  single 
nMMt  cxpcttsi^'e  act  «if  »i<ilence  ticciirred  in  Texas  in 
Fcfaruary  1985.  when  a  g-Asolinc -ignited  fire  destroyed 
an  entire  shopping  center  valued  at  SI 300.000  and 
injured  t%ao  firefighters. 

Cotonient 

One  definilicra  of  an  epidemic  is  an  'imttsuaOy  fre- 
quent oocurrcnce  of  disease  in  the  light  t>f  past  cxpe- 
riemoc."'  B)r  this  definition  any  act  of  arson  or  bombing 
direcwd  against  a  health  care  prox-kler  or  related  or- 
ganimion  oottstitutcs  an  epidemic.  The  epidemic  of 
aniiabonian  violence  in  the  United  Stales  from  1977 
to  1988  was  a  stxial  pl>eiiumefH>n  without  precctleni. 
To  our  knowledge  this  epidemic  was  the  first  lime  in 
our  nation's  history  that  health  care  providers  have 
been  singled  out  as  targets  of  \-iolencc  in  pursuit  of  a 
social  aipmda.  Other  contrwersial  areas  of  medicihe. 
■«••*  a»  Iirc-s«|>p«rt    svsienit.  <Hxan   transplaniatMin. 
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iiUuHi  bjlitkiiii;,  .iiul  III  \iiiii  let  11I17.MMI11.  .il%u  n\A\  l>c  in 
■0|Widy 
Hdr^>siiie|ii  :iii<l  \ mlciicc  li;<vc l>ccoinc  |>.iii  u(  ;i  s(i;ii 
cj;>'  u<  some  ^iiiiulKinioii  ciciiiems:  (lie  (Irainaiic  in 
crease  ill  A-iolciice  seen  in  11)84  lias  liecii  ;i((i'ibuied  i<i 
(heir  growing  irtisiraiioii  by  ihcir  failure  (o  ovenurii 
Aor  I'  Wtut<  and  proliibit  abonions.' 

Tliit  fruMraiioii  «ns  inieiisincd  in  the  summer  of 
1983  by  (hree  Tactors.  Tlie  first  was  a  Torceful  reaffir- 
mation by  tlie  United  States  Supreme  Court  of  a  wom- 
an's right  to  aboniofl  and  a  rejection  orrestrioiocu  thai 
would  liiiiii  access  (o  abortion  (Cilr  *f  Aimt  r  Akrm 
CetUrrftr  Reproduaw  HcaM.  103  S  O  2181).  The  sec- 
ond was  lite  United  States  Senate's  rejection  of  a  con- 
stitutional antendment  thai  would  allow  states  10  pro- 
hibit abortion.  The  third  was  the  Setuue'f  cariier  tabGng 
of  the  human  life  statute,  which  would  allow  Congress 
to  bypass  the  cunstttuiioctal  amendment  process  and  lo 
prohibit  abortion  by  anotlier  mcdianisra.  I'hesc  set- 
bact:s  were  didiculi  for  sonic  ahitninn  oppofients  to 
accept,  gi^'cn  the  expectations  oocasioiied  b\'  the  elec- 
tion of  Ronald  Reagan  to  the  prcsidencx-.  Some  of  the 
more  radical  elentenu  gave  up  hope  for  judicial  or 
legislatixx  change  and  instead  embarked  on  a  militant 
course  of  aciion.' 

Sovral  factors  pnilnbly  li<:l|Kd  to  oirli  tlie  e|>idcnMc 
.)nc  was  \igor(Mi5  iiivcstii;:i(i<in<i  by  local  and  federal 
bw  enforcement  a);ciM'ics.  iMiialily.  the  Bureau  of  Al- 
cuIhiI.  Tobacco  and  Kii'c:irnis.  'Ilic  btireati  has  priiitar\- 
rcsponsibiliir  for  federal  gun  coninil.  expiosivex  coai- 
tntl.  and  aniiarson  lau-s.  Antrsts  Mxi  con\-iaio<K  mar 
have  deterred  others.  Tlic  imist  severe  scnteitce  lias 
been  30  years  and  ilie  inoiit  se\-erc  fine  S353.000. 
lliirty-Ycar  sentences  ««ere  tjivcn  t«>  i««xi  men  ptirporr- 
itig  to  be  members  of  a  r:idical  antiabonion  grotip 
kitown  as  the  "Amiv  of  (iod~:  tliey  were  conx-icted  of 
attacks  against  three  abonioti  dinia  and  tl>e  kidnap- 
ping and  exioniofi  of  a  pliysician.  In  addition,  most 
Eadlities  that  were  attacked  did  not  dose  pcrmaneMhr. 
so  tiiat  tite  dixfvptions  were  temporary. 

Oinics  %«ere  the  prindpal  targets  of  antiaboriion  ri- 
otenoe.  This  finding  is  consistent  with  thc^observauon 
that  dinics  also  are  tlie  chief  largeu  of  hahusmem.'  A 
survey  of  proirideis  retealed  that  seteral  faaors  «rcre 
sigiiihcanily  related  10  harassment:  trpeof  (adlitr  (e.g.. 
dinic  r%  physician's  office),  region  of  the  counir)- 
(higher  in  the  Midwest  and  Sotitli).  and  proportion  of 
patient  \-isiis  that  iiuxiUed  abortion  services.  Kaaors  ihn 
associated  with  tIte  likelihood  of  liarassmem  indude<l 
number  of  abortions  performed  beyond  400  per  year, 
recent  change  in  number  of  abortions  |x:rformed.  mav- 
inium  gestational  age  at  which  abortions  arc  per- 
formed, and  cost  of  the  procedure.'  (3inics  provide  the 
majority  of  abortions  in  ihe  Untied  Slates  and  are  btHli 
visiltle  and  \~ulnerable.  Unlike  Ii<»|hi;iK.  which  arc<i|icn 


for  business  around  ihe  ilock.  clinics  have  long  periods 
o(  iiinr  «-hen  iliev  are  vacant  and  accessible  to  attack. 
Sonic  states  liad  a  disporportionate  amount  of  antia- 
bonion violence.  These  included  both  populous  states 
such  as  Ohio  and  less  |X>pulous  states  such  as  North 
Dakota.  OctaMare.  Minnesota.  North  Dakota.  Ohio,  and 
Oregon  consistently  ranked  high  in  fre<)«iency  of  vio- 
lence wlien  analyzed  according  to  the  number  of  non- 
hospital  providers,  number  of  abortioiu  performed, 
and  popubiion  of  %»onten  of  reproduiaive  age.  The 
Distria  of  Cdiunbia  had  a  disproportionaiely  high  vi- 
olence ratio  per  million  women  of  reproductive  age 
because  it  has  a  relatively  small  population  but  serves 
as  a  referral  center  for  abortion^  services. 

The  true  cost  of  this  epidemic  is  hard  10  estimate.  As 
iKxed.  the  direa  cost  of  S7.6  mil&on  is  a  stibsontial 
underestimate  because  <if  the  exdtision  of  a  number  of 
facilities  that  were  completely  destroyed.  The  related 
costs  of  increased  expenses  for  legal  and  security  ser- 
vices, increased  fire  and  casualty  insuraiKC.  new  li- 
censing m)uirements.  and  staff  recnnuneiu  have  not 
been  estimated  but  are  large.  In  addition,  the  indireo 
costs  of  time  lost  from  work  during  repair  and  tecon- 
structitm  are  subsuntiaL  Patients  seeking  abortion  or 
other  ser\-ices  were  farced  to  postpone  care  or  trarufer 
to  anotlier  provider.  Tlie  cou  of  investigation,  prose- 
cution, and  iiKarccration  of  perpetrators  also  is  large. 
Tliesc  costs  may  translate  into  higher  fees  for  patients 
and  rising  costs  uf  bw  enforcement. 

Eien  iltough  the  costs  of  (his  epidemic  have  been 
great  and  some  facilities  have  had  to  interrupt  or  dis- 
continue providing  abortion  services,  the  violent  attacks 
lui\'e  not  led  to  fewer  %voinen  having  abortions.  Tliere 
is  na  statistically  significant  rebiionship  between  the 
diange  in  the  number  of  aboniofu  betvieen  1977  and 
1 98A  and  the  levels  of  violence  among  nonhospital  pro- 
viders. 

This  epidemic  of  antiabortion  violeiKX  rcpresenu  a 
minority'  of  the  hostile  acts  against  abortion  providers 
during  (he  study  intervaL  Between  1977  and  1988.  the 
following  inddenu  were  reported  to  the  National  Abor- 
tion Fedetadon:  dtntc  inrasaon.  TO.;  dinic  vandalism. 
220:  bomb  threats.  216:  tieath  threats.  6S:  assault  and 
battery.  -46:  burglary.  20:  and  kidnapping.  2.  The  aaual 
number  of  hostile  acts  may  be  substantially  higher,  be- 
cause these  figures  reflect  only  voluntary  reports. 

I  lie  iiiajurity  of  United  States  dtizeiu  oppose  vi«»- 
Icncc  agniiist  abonion  fadlities.'  Clearly,  the  public  suf- 
fers from  this  violence,  whidi  is  sometimes  indiscrim- 
iiiaie.  For  example,  a  Manned  Parenthotxl  Clinic  in 
C^irgia  H-as attacked  by  a  firebomb  in  September  1984: 
the  <1inic  does  ikm  |>ro\-ide  abortions  but,  rattier,  cuun- 
sdini;  and  coiiiraceptitHi  that  help  to  avoid  the  need 
liir  :ilKiniiHi. 

.\Imiiihmi  will  likelv  icni.iin  one  of  the  most  contro- 
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vrrual  lociai  isturi  ol  our  iioic  Arion.  bombtng.  jiirf 
miUtons  of  doJUn  of  damage  lo  health  care  faolitiei 
have  ncnher  contributed  to  the  debate  o»er  abonioti 
nor  decreased  the  numbcrj  of  abortions  performed 
ScK  education,  personal  responsibilitjr.  and  better  con- 
traceptive practices  will  help  to  redi»ce  the  oeed  for 
abortions:  Molotov  cockuils  will  not.  When  this  is  un- 
derstood, the  epidemic  of  antiabonion  violeiice  oujr 
fiiull)r  eitd. 
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Dr.  Rodriguez.  All  I  will  ask  you  to  do  is  to  walk  just  a  few 
yards  in  my  shoes  and  feel  what  thousands  of  health  care  providers 
across  the  country  feel  every  day  of  their  lives. 

As  I  stated  earlier,  over  the  last  few  months,  a  national  cam- 
paign called  "No  Place  to  Hide*  has  been  launched  against  provid- 
ers all  over  the  country.  There  are  manuals  and  training  camps  for 
the  perpetrators  of  this  campaign  that  use  fear  as  their  main  weap- 
on. As  medical  director  of  Planned  Parenthood  of  Rhode  Island,  I 
was  not  surprised  to  find  out  that  I  and  my  clinic  would  be  targets. 

In  the  beginning,  the  harassment  was  the  usual  nasty  letter  and 
graphic  pictures  of  dismembered  fetuses,  but  slowly  it  became  more 
aggressive.  I  began  receiving  strange  packages  wiUi  dolls  inside,  as 
well  as  subscriptions  to  g^un  magazines  ana  hunting  lodges,  show- 
ing pictures  of  dead  animals  hanging  by  their  extremities. 

Then,  the  "Wanted"  posters  began  to  appear,  and  since  one  has 
already  been  introduced,  I  would  like  to  show  you  and  introduce 
my  poster  as  well — one  of  many. 

The  first  one  of  these  posters  was  taped  to  the  fi*ont  door  of  the 
cUnic  for  patients  to  see.  Copies  of  this  hideous  poster  were  also 
sent  to  my  wife  at  home  and  to  my  office.  Then  the  doors  and  locks 
to  our  clinics  were  glued  on  multiple  occasions,  culminating  with 
three  episodes  of  forceful  blockading  of  our  clinics.  During  one  of 
the  invasions,  the  police  failed  to  arrest  anyone,  and  when  arrests 
were  finally  made,  the  fines  were  minimal,  and  there  were  no  jail 
sentences  given.  This  is  in  spite  of  the  fact  that  many  of  the  offend- 
ers had  previous  arrests  for  the  same  offenses. 

The  day  Dr.  Grunn  was  shot,  I  knew  that  my  life  would  irrev- 
ocably change.  One  week  after  his  death,  as  I  was  driving  my 
mother  to  the  bus  station,  I  realized  that  my  car  was  steering  poor- 
ly. Once  I  had  dropped  her  off,  I  examined  my  tires  and  found  that 
there  were  45  nails  deeply  embedded  in  them — a  fortunate  finding 
considering  that  I  was  driving  over  50  miles  an  hour  on  the  high- 
way. That  evening  when  I  returned  home,  still  unaware  of  the  loca- 
tion of  this  act  of  vandalism,  my  wife  painfully  discovered,  with  her 
foot,  that  my  driveway  was  booby-trapped  with  roofing  nails  clev- 
erly buried  under  the  snow.  An  image  of  my  young  children  run- 
ning and  skinning  their  knees  on  that  same  section  of  driveway 
has  filled  my  heart  with  a  fear  that  until  this  day  I  have  not  been 
able  to  shake  off. 

The  response  fi-om  the  police  in  my  community  was  that  they 
could  not  help,  £ind  in  view  of  the  events  in  Florida,  they  rec- 
ommended a  bulletproof  vest.  Since  then,  a  day  does  not  go  by  that 
somebody  does  not  feel  my  ribs  to  see  if  I  am  wearing  one. 

The  following  week,  I  received  a  bill  for  an  insurance  policy  on 
my  wife's  life.  I  contacted  the  insurance  company,  who  merely  stat- 
ed that  somebody  filled  a  fi-audulent  application,  and  again,  they 
could  do  nothing  about  it  except  to  apologize. 

Most  recently,  I  received  an  ID  card  for  a  catastrophic  health  and 
dismemberment  policy  that  would  cover  my  medical  costs  in  case 
the  circumstance  should  arise.  All  of  this,  courtesy  of  those  who 
call  themselves  "pro  life." 

Even  as  I  was  preparing  for  this  hearing,  I  became  aware  of  an 
incident  in  firont  of  our  clinic.  The  other  day,  an  individual  drove 
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up  to  the  protesters  outside  and  screamed,  "I  am  pro-life,  and  I 
have  a  gun,  and  you  could  use  it  to  kill  the  doctor  in  here." 

My  experiences  are  not  unique.  Other  providers  throughout  the 
countrv  nave  been  victims  of  similar  attacks.  Clinics  have  been 
burned,  shot  at.  vandedized,  and  their  patients  and  staff  have  been 
traumatized,  all  in  the  name  of  life. 

Dr.  Buck  Williams,  the  only  physician  in  South  Dakota  who  pro- 
vides abortion  services,  stated  during  an  interview.  There  are  up^ly 
phone  calls,  death  threats,  and  one  of  the  reasons  I  can  keep  domg 
this  is  that  my  kids  have  grown  up.  It's  a  lot  harder  for  someone 
with  small  children.  Who  knows  how  the  family  is  going  to  be  af- 
fectedr 

Well,  I  have  small  children,  and  I  can  tell  you  that  the  hardest 
day  of  my  life  was  the  day  that  I  had  to  explain  to  my  son  Kiko, 
now  4  years  old,  why  someone  put  nails  across  the  driveway  for  his 
mom  and  dad  to  step  on.  I  also  had  to  explain  to  him  that  someday 
he  may  hear  bad  people  sajring  terrible  things  about  his  dad,  and 
that  we  were  not  safe  in  our  home  because  these  bad  people  do  not 
like  the  way  his  dad  helps  patients. 

For  most  children,  the  end  of  innocence  occurs  when  they  dis- 
cover that  Santa  Clause  does  not  exist.  For  Kiko  Rodriguez,  the 
end  of  innocence  was  forced  upon  him  by  these  very  "responsible" 
citizens  that  claim  to  protect  life. 

The  results  of  this  mtimidation  campaign  are  plain  to  see.  Abor- 
tion may  remain  a  legal  option  in  this  country,  but  there  will  be 
so  few  providers  that  access  will  become  limited  and  in  some  cases, 
unavailable.  In  34  States,  the  number  of  physician  providers  de- 
clined between  1985  and  1988,  according  to  the  1992  edition  of  the 
Alan  Guttmacher  Institute  Abortion  Fact  Book. 

A  survey  published  this  year  in  Obstetrics  and  Gynecology,  our 
specialty  journal,  demonstrated  that  only  7  percent  oi  resident  phy- 
sicians in  this  country  spend  more  than  10  days  at  an  abortion  fa- 
cility during  their  training.  Only  45  percent  of  residents  in  obstet- 
rics and  gynecology  have  any  degree  of  experience  in  first  trimester 
abortions,  and  a  mere  19  percent  have  experience  in  mid-trimester 
procedures. 

Our  patients  are  the  ones  who  sufiTer.  Women  who  do  make  it  in 
have  a  heightened  level  of  anxiety  and  a  greater  risk  of  complica- 
tions. The  delay  caused  by  the  invasions  has  forced  some  patients 
to  seek  care  elsewhere  due  to  the  fact  that  their  gestational  age 
has  gone  beyond  the  first  trimester.  The  risk  to  these  women  is  un- 
necessarily mcreased. 

These  assaults  also  interfere  with  the  entire  range  of  reproduc- 
tive health  services  that  we  deliver,  including  contraception,  gen- 
eral gynecology  smd  treatment  for  sexually-transmitted  diseases. 

It  is  obvious  that  we  need  this  legislation  protect  the  health  and 
safety  of  our  patients,  staff,  and  our  families.  Previous  experience 
in  various  States  has  shown  that  we  sometimes  can't  depend  on 
local  authorities.  Good  examples  would  be  the  sheriff  of  Corpus 
Christi,  TX,  James  Hickey,  who  testified  that  he  would  not  enforce 
trespass  laws  against  invaders;  and  Mayor  James  Griffin  of  Buf- 
falo, NY,  who  welcomed  protesters  to  his  city  to  the  tune  of 
$250,000  in  police  costs.  In  the  city  of  Providence,  RI,  where  our 
clinic  is  located,  Mayor  Cianci  has  made  no  effort  to  bring  an  end 
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to  the  escalating  violence  which  now  extends  to  Planned  Parent- 
hood's  executive  director,  staff,  volunteers,  and  patients.  The  Provi- 
dence police  have  never  charged  blockaaers — even  repeat  offend- 
ers— with  trespassing.  Rather,  they  have  invoked  a  city  ordinance 
called  "failure  to  move." 

Reasonable  people  disagree  over  abortion.  However,  it  is  unrea- 
sonable to  use  force  or  fear  to  intimidate  providers  and  patients 
from  exercising  those  rights  guaranteed  by  the  Constitution.  It  is 
unreasonable  mat  physicians  are  discontinuing  the  provision  of  a 
needed  medical  service  simply  out  of  fear.  It  is  unreasonable  that 
my  children  are  not  allowed  to  play  in  our  own  yard  because  it  is 
not  safe. 

Most  of  the  people  in  this  room  will  deliberate  about  this  issue 
for  a  few  hours,  days,  or  maybe  even  weeks.  In  the  end,  however, 
you  will  all  return  to  your  normal  lives.  For  us,  the  providers  of 
this  legal  option  for  women,  the  abortion  debate  permeates  every 
minute  of  our  lives  simply  because,  as  the  name  of  the  campaign 
says,  we  have  "no  place  to  hide."  We  have  no  place  to  hide  from 
the  vandals  who  destroy  our  property.  We  have  no  place  to  hide 
from  the  threats  on  our  lives,  and  we  have  no  place  to  hide  from 
the  fear  that  grows  within  us  and  rules  every  minute  of  the  day 
and  nieht. 

We  do  have  a  place  to  turn  to,  however,  and  that  is  the  Congress 
of  the  United  States.  It  is  your  duty  to  protect  law-abiding  citizens 
from  the  threat  of  those  who  take  the  law  into  their  own  hands. 
Regardless  of  where  you  stand  on  the  abortion  debate,  all  of  you, 
by  virtue  of  vour  positions,  must  stand  for  law  and  order. 

On  behalf  of  my  family,  staff  and  patients,  I  urge  you  to  rec- 
ommend passage  of  this  important  and  timely  legislation. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

Ms.  Craig. 

Ms.  Craig.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  My  name  is  Willa  Craig,  and  I  am  the  executive  direc- 
tor of  Blue  Mountain  Clinic  in  Missoula,  MT.  I  am  pleased  to  have 
this  opportunity  today  to  talk  with  you  on  behalf  of  the  staff,  the 
patients,  and  tne  abortion  providers  of  the  State  of  Montana  with 
regard  to  our  support  for  Senate  bill  636. 

Blue  Mountain  Clinic  is  a  private,  nonprofit  family  health  care 
facility  founded  in  1977.  Our  clinic  until  recently  provided  a  wide 
variety  of  services  to  our  community  and  outlying  areas.  We  have 
an  internal  medicine  practice  that  serves  men  and  women  and  fo- 
cuses on  prevention  and  treatment  of  illness.  We  represent  all  as- 
pects of  women's  health  care,  including  first  trimester  abortion, 
prenatal  care  and  delivery,  diagnosis  and  treatment  of  sexually- 
transmitted  infection,  and  all  available  contraceptive  options. 

The  clinic's  prenatal  program  is  comprised  of  about  70  percent 
Medicaid  patients,  many  of  whom  have  aiflficulty  obtaining  obstetri- 
cal care.  Our  pediatrics  program  provides  no-cost  immunizations  to 
low-income  children  imder  a  contract  with  the  State,  in  addition  to 
well  exams  for  children  and  adolescents. 

Low-cost  HIV  testing  and  counseling  is  offered  and  is  a  crucial 
supplement,  since  availability  to  our  local  health  department  is 
limited. 
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The  clinic's  licensed  counselor  provides  mental  health  therapy  for 
a  broad  range  of  concerns.  She  is  currently  developing  a  practical 
model  for  therapy  related  to  the  adoption  and  relinquisnment  proc- 
ess, aimed  at  botn  birth  mothers  and  adoptive  parents. 

Patients  of  Blue  Mountain  Clinic  represent  all  age  groups,  from 
infants  through  the  elderly.  Montana  is  a  vast  State  with  a  small 
population.  This  results  in  large  areas  where  few  medical  providers 
can  be  found.  For  example,  only  6  of  Montana's  56  counties  offer 
abortion  services.  A  large  number  of  our  abortion  and  our  prenatal 
patients  travel  an  average  of  120  miles  to  their  appointments  at 
our  clinic  due  to  lack  of  services  in  their  own  areas.  These  areas 
include  Idaho,  eastern  Washington,  Wyominp^  and  Canada. 

Our  mission  as  a  nonprofit  is  to  make  hig^  quality  health  care 
affordable  and  available  to  western  Montana's  growing  population 
of  uninsured,  working  poor,  and  Medicaid/Medicare  dependent  citi- 
zens. And  until  recently,  we  were  meeting  that  goal. 

On  March  29,  at  4  a.m.,  our  clinic  and  our  ability  to  continue  to 
serve  the  region  was  destroyed  by  an  arsonist.  I  was  asleep  when 
I  received  the  call  from  our  security  service,  telling  me  that  all  of 
our  alarm  systems  had  been  activated.  As  I  approached  the  clinic, 
I  saw  fire  trucks  sealing  off  the  block.  Attempts  were  being  made 
to  contain  the  blaze  that  had  by  then  spread  Uiroughout  the  build- 
ing and  broken  through  the  roof. 

The  clinic  was  a  total  loss.  I  have  photos  that  will  illustrate  this 
point  for  you. 

This  particular  photo  is  of  the  rear  of  our  wing  of  our  facility.  As 
you  can  see,  we  really  didn't  have  a  roof  left  on  about  a  third  of 
the  building.  The  entire  wing  actually  had  to  be  levelled.  There  was 
nothing  salvageable  there. 

The  Chairman.  No  one  was  in  the  clinic  at  the  time? 

Ms.  Craig.  Fortunately,  no.  I  had  to  caution  staff  against  work- 
ing late  at  night  about  a  year  ago. 

The  Chairman.  So  this  was  at  night? 

Ms.  Craig.  Correct. 

The  Chairman.  What  part  of  the  clinic  does  that  represent? 

Ms.  Craig.  That  is  our  rear  entrance  that  would  most  commonly 
be  used  by  staff. 

The  Chairman.  And  represents  what— one-quarter  of  the  clinic, 
or  one-third  of  the  clinic? 

Ms.  Craig.  Probably  about  a  third. 

What  you  are  looking  at  in  this  photo  is  one  of  our  computer  ter- 
minals and  our  electronic  lab  results  transcenders. 

The  Chairman.  What  are  those  lab  results  used  for? 

Ms.  Craig.  A  variety  of  things — our  prenatal  work;  all  of  our 
chemical  lab  work  that  we  send  out-of-State  comes  to  us  electroni- 
cally through  that  equipment. 

Tiiis  is  a  picture  of  our  waiting  room,  looking  toward  the  office. 
This  particular  area  includes  our  lending  library,  and  then  the  area 
where  we  have  our  children's  pla3nroom  and  lending  library. 

The  Chairman.  So  the  point  is  that  it  is  a  general  health  clinic 
serving  primarily  underserved  people  in  a  rather  remote  area  of 
Montana. 

Ms.  Craig.  That's  correct,  yes. 
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This  is  one  of  our  prelim  rooms  that  we  use  primarily  in  our  pre- 
natal services.  This  is  a  baby  scale  that  was  left  on  the  counter. 

This  last  photo  is  another  photo  of  our  waiting  room,  this  time 
looking  out  toward  the  front  of  the  building.  The  braces  that  you 
see  there  are  not  part  of  the  original  architecture;  they  had  to  be 
installed  in  order  to  keep  the  roof  up  while  the  fire  investigation 
was  being  conducted. 

The  Chairman.  I  think  it  would  be  reasonable  to  say  it  is  a  total 
loss;  is  that  correct? 

Ms.  Craig.  Yes.  It  is  literally  gone. 

Mr.  Chairman,  for  the  record,  I  would  like  to  have  these  photo- 
graphs submitted. 

The  Chairman.  Fine.  They  will  be  included. 

[Photographs  follow:] 
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DESTRUCTION  OF  BLUE  MOUNTAIN  CLINIC 
BY  ARSON,  MARCH  29,  1993 


Rear  Entrance 
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Computer  and  Lab  Fax  Machine 
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Baby  Scale  in  Room  Where  Pediatric  Work  Was  Done 


Waiting  Room  With  Library  and  Kids  Section 
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Waiting  Room,  Looking  Out  Front  Windows 
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Ms.  Craig.  The  subsequent  investigation  of  our  fire  revealed  that 
the  fire  had  started  in  two  separate  areas  of  the  clinic  and  bore 
similarities  to  a  1992  arson  fire  that  extensively  damaged  a 
Planned  Parenthood  clinic  in  Helena.  No  arrests  have  been  made 
in  either  case. 

Since  the  fire,  we  have  been  able  to  re-establish  only  a  small 
fraction  of  our  previous  services. 

This  act  of  devastating  violence  was  the  culmination  of  several 
years  of  escalating  crimes  against  the  clinic  and  its  staff  as  provid- 
ers of  abortions.  Although  abortion  comprises  less  than  20  percent 
of  our  total  patient  visits  each  month,  this  fact  has  not  diminished 
in  any  way  the  overt  hostility  directed  at  us  by  antichoice  protest- 
ers. 

Throughout  the  clinic's  existence,  there  have  been  picketers  and 
staged  protests  of  a  peaceful  nature  at  our  clinic.  Neither  the  ad- 
ministration of  the  chnic  nor  local  law  enforcement  has  ever  sought 
to  limit  Uiis  type  of  first  amendment  protected  activity. 

For  many  years,  the  relationship  between  the  clinic  and  its  anti- 
abortion  protesters  could  be  described  as  mutually  tolerant.  In  the 
past  4  years,  however,  things  have  changed  dramatically. 

The  Chairman.  I'm  going  to  ask  you  to  just  give  some  summary 
comments,  if  you  would,  because  we  want  to  hear  from  the  other 
witnesses.  Thank  you. 

Ms.  Craig.  Basically,  since  the  fire  that  destroved  our  clinic,  inci- 
dents of  violence  and  personal  threats  against  the  clinic  staff  have 
actually  increased,  not  decreased,  and  I  nave  for  the  record  the  Na- 
tional Abortion  Federation  statistics,  which  were  compiled  since 
1977,  re«^arding  the  extensive  nature  of  violence  directed  against 
clinics  Uke  ours.  They  include  the  fact  that  we  have  documented  36 
bombings,  81  arsons,  327  clinic  invasions,  84  cases  of  assault  and 
battery,  563  clinic  blockades,  and  457  incidents  of  vandalism. 

I  wish  to  submit  those  for  the  record  with  permission. 

I  would  also  like  to  State  that  in  Montana,  we  have  a  history  of 
being  self-reliant,  and  we  are  naturally  and  sometimes  notoriously 
so.  We  recognize,  however,  that  imless  we  receive  some  uniform 
and  comprehensive  response  at  the  Federal  level,  things  will  get 
much  worse  not  only  in  Montana  but  in  the  country.  We  have  ex- 
hausted our  options,  and  we  have  no  more  time.  I  urge  you  to  pass 
this  bill. 

Thank  you. 

The  Chairman.  Thank  you  very  much.  I  g^ess  you  had  some  in- 
cidents in  Helena,  MT  as  well. 

Ms.  Craig.  That  is  correct — an  acid  attack  and  an  arson. 

The  Chairman.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Craig  follows:] 

Prepared  Statement  of  Willa  Craig 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Willa  Crai^  and  I  am 
the  executive  director  of  Blue  Mountain  Clinic  in  Missoula,  MT.  Missoula  is  a  dty 
of  approximately  70,000.  I  am  pleased  to  have  this  opportunity  today  to  express  my 
support  for  S.  636. 

Blue  Mountain  Clinic  is  a  private,  non-profit  family  health  care  facility  founded 
in  1977.  Our  clinic,  until  recently,  provided  a  wide  variety  of  services  for  our  com- 
munity and  outlying  areas.  We  have  established  an  internal  medicine  practice  that 
serves  men  and  women  and  focuses  on  prevention  and  treatment  of  illness.  We  rep- 
resent all  aspects  of  women's  health  care  including  first  trimester  abortion,  prenatal 
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care  and  deliveir,  diagnosis  and  treatment  of  sexually  transmitted  infection,  man- 
agement of  PMS  and  menopause  and  all  available  contraceptive  options  including 
vasectomy.  The  clinic's  prenatal  program  is  comprised  of  about  70%  Medicaid  pa- 
tients, who  often  have  difficulty  obtaining  OB  care.  Our  pediatrics  program  provides 
no-cost  immunizations  to  low  income  children  under  a  contract  with  the  State,  in 
addition  to  well  visits  from  infancy  through  adolescence.  Low  cost  HIV  testing  and 
coiinseling  is  offered  and  is  a  crucial  suppkment  since  availability  through  our  local 
health  department  is  limited.  The  clinic's  licensed  counselor  provides  mental  health 
Uierapy  for  a  broad  ranse  of  concerns.  She  is  currently  developing  a  practical  model 
for  therapy  related  to  the  adoption  and  relinquishment  process  amied  at  both  birth 
mothers  and  adoptive  pcu«nts. 

Patients  of  Blue  Mountain  Clinic  represent  all  a^  groups  from  infancy  through 
advanced  age.  They  include  disabled  and  elderly  individuals  whose  mobility  requires 
the  use  of  wheelchairs,  walkers,  oxygen,  or  personal  attendants.  Montana  is  a  vast 
State  with  a  smallpopulation.  This  results  in  large  areas  where  few  medical  provid- 
ers can  be  found.  For  example,  only  6  of  Montana's  56  counties  offer  abortion  serv- 
ices. A  large  number  of  our  abortion  and  prenatal  patients  travel  a  average  of  120 
miles  to  their  appointments  due  to  lack  of  services  in  their  own  areas  (Idaho,  E. 
Washington,  Wvoming,  Canada).  Our  mission  as  a  nonprofit  is  to  make  hi£^  quality 
health  care  aflordable  and  available  to  Western  Montana's  growing  population  of 
uninsured,  working  poor,  ad  Medicare/Medicaid  dependent  citizens.  And  until  re- 
cently, we  were  meetmg  tiiat  goal. 

On  March  29,  at  4  a.m.,  our  clinic  and  our  ability  to  continue  to  serve  the  region 
was  destroyed  by  a  arsonist.  I  was  asleep  when  I  received  the  call  from  our  security 
service,  telling  me  that  all  of  our  alarm  svstems  were  activated.  As  I  approached 
the  clinic,  I  saw  fire  trucks  sealing  off  the  block.  Attempts  were  being  made  to  con- 
tain the  blaze  that  had  by  then  spread  throughout  the  building  and  broken  through 
the  roof.  The  clinic  was  a  total  loss.  I  have  photos  that  will  illustrate  this  point. 
The  subsequent  investigation  revealed  that  the  fire  had  been  started  in  two  sepa- 
rate areas  of  the  clinic  and  bore  similarities  to  a  1992  arson  fire  that  extensively 
damaged  a  Planned  Parenthood  Clinic  in  Helena.  No  arrests  have  made  in  either 
case. 

Since  the  fire,  we  have  been  able  to  reestablish  only  a  fraction  of  our  previous 
services.  Due  to  the  lack  of  available  medical  office  space  in  our  community,  our  in- 
ternist \B  able  to  see  only  about  40%  of  her  usual  patients.  We  are  unable  to  accept 
any  new  patients,  particularly  new  prenatal  patients,  and  our  pediatric  care  is  com- 
pletely on  hold.  The  demand  for  abortion  services  in  our  area  is  not  being  met  by 
the  few  physicians  accepting  our  referrals. 

This  act  of  devastating  violence  was  the  culmination  of  several  years  of  escalating 
crimes  against  the  clinic  and  it's  staff  as  providers  of  abortion.  Although  abortion 
comprises  less  than  20%  of  our  total  patient  visits  per  month,  this  fact  has  not  di- 
minished in  any  way  the  overt  hostility  directed  at  us  by  antichoice  protesters. 
Throus^out  the  clinic's  existence  there  have  been  picketers  and  staged  protest  of  a 
peaceml  nature.  Neither  the  administration  of  the  clinic  nor  local  law  enforcement 
have  ever  sought  to  limit  this  type  of  first  amendment  protected  activity.  For  many 
years  the  relationship  between  the  clinic  and  antiabortion  protesters  could  be  de- 
scribed as  mutually  tolerant.  In  the  past  four  years,  however,  things  have  changed 
dramatically.  The  number  of  protesters  has  increased  and  the  character  of  the  dem- 
onstrations has  consistently  required  police  involvement.  Picketers  who  once  ap- 
peared satisfied  to  walk  back  and  forth  in  front  of  our  office  with  signs  were  joined 
by  individuals  who  on  a  weekly  basis  blocked  driveways,  screamed  at  stafi,  and 
interfered  with  patients  attempting  to  enter  our  facility.  Because  we  occupied  a 
business  and  medical  complex,  they  have  also  impacted  the  clients  and  patients  of 
neighboring  tenants. 

Beginning  in  November  1989,  protests  at  the  clinic  became  routine  and  a  group 
of  leaders  emerged,  calling  themselves  'Hescue  Montana".  This  group  advertised 
publicly  it's  intentions  to  recruit  antichoice  protesters  who  would  willinglv  and 
knowdngly  break  the  law.  They  arrange  training  of  new  recruits  in  Montana  by  na- 
tionally known  offenders  and  themselves  travel  out  of  state  to  participate  in  "res- 
cues" such  as  the  massive  demonstration  in  Wichita. 

In  November  1991,  "Rescue  Montana"  announced  publicly  that  it  would  blockade 
a  clinic  that  week.  The  mayor  and  county  commissioners  of  Missoula  issued  a  state- 
wide press  release  weu-ning  that  this  type  of  conduct  would  not  be  tolerated  in  Mis- 
soula and  would  be  prosecuted  to  the  fullest  extent  of  the  law.  That  warning,  ac- 
knowledged publicly  by  "Rescue  Montana",  was  ignored.  The  demonstration  and 
blockade  that  took  place  that  week  involved  approximately  80  protesters,  31  of 
which  were  eventually  arrested.  Few  were  from  our  community. 
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During  the  protest  the  clinic  was  veiy  nearly  invaded  by  a  group  of  large  men 
and  a  stafT  person  received  minor  injuries  in  the  scuflle  to  prevent  the  invasion. 
Ending  the  blodEade  required  the  fire  department,  including  the  "Jaws  of  life",  six 
units  of  the  city  police,  and  the  county  sneriiTs  department.  The  resulting  trial  in 
K  municipal  court  lasted  more  than  5  days  and  cost  the  city  thousands  of  dollars.  In 
the  time  period  between  these  convictions  and  the  arson  that  destroyed  our  clinic, 
may  of  those  convicted  returned,  and  participated  in  further  disturbances.  The  clin- 
ic's written  request  to  the  court  for  reimbursement  of  property  damage,  staff  over- 
time, and  medical  expenses  was  denied. 

There  was  a  point  in  the  past  when  we  naively  believed  that  patience,  tolerance, 
and  cooperation  with  our  local  authorities  would  protect  our  stau,  our  patients,  and 
our  property.  In  actuality,  incidents  necessitating  police  intervention  steadily  in- 
creased. Even  when  arrests  were  made  and  convirtions  obtained  the  fines  levied  in 
local  courts  rarely  amounted  to  the  equivalent  of  a  speeding  ticket,  even  for  repeat 
offenders. 

It  is  no  small  irony  that  while  we  and  other  health  care  providers  around  the 
State  work  daily  to  protect  the  privacy,  safety  and  health  of  other  Montanans,  our 
ability  to  meet  those  same  basic  human  needs  for  ourselves  and  our  employees  has 
been  severely  compromised.  Personal  harassment  of  staff  by  antiabortion  protesters 
has  increased,  not  deceased  since  our  clinic  was  destroyed.  Statewide  we  have  en- 
dured clinic  blockades,  acid  attacks  on  our  buildings,  vandalism,  hate  mail  and 
death  threats.  We  have  sou^t,  when  necessary,  the  protection  of  Montana  law. 
with  minimal  result.  In  one  Montana  community  local  police  refused  to  respond 
even  to  an  oflice  invasion.  There  is  much  evidence  that  this  violent  sector  of  the 
antichoice  movement  is  systematically  organized  and  deployed,  and  that  it's  leaders 
are  often  known  to  the  authorities.  They  advertise  publicly  for  recruits  and  utilize 
the  media  to  announce  plans  and  reject  warnings  frotn  city  officials.  They  have  been 
made  bolder  by  the  la*  of  substantive  penalties  and  law  enforcement  resources  in 
small  towns.  It  is  evident  in  Montana  that  the  scope  of  this  violence  exceeds  the 
ability  of  even  a  willing  community  to  respond  effectively. 

Montana's  experience  with  antiabortion  violence  is  by  no  means  unique.  Since 
1977,  the  National  Abortion  Federation  (NAF),  of  which  our  clinic  is  a  member,  has 
documented  36  bombings;  81  arsons;  327  clinic  invasions;  84  cases  of  assault  and 
battery;  563  clinic  blockades;  and  457  incidents  of  vandalism. 

Mr.  Chairman,  in  Montana,  our  histoiy  of  self-reliance  has  served  us  well.  We  are 
naturally  and  sometimes  notoriously  reluctant  to  ask  for  help.  We  recognize  how- 
ever, that  without  a  uniform,  comprehensive  response  at  the  federal  level,  thin^ 
will  get  worse,  much  worse.  We  have  exhausted  our  options  for  self-protection  m 
Montana.  We  have  no  more  time.  I  urge  this  committee  to  pass  S.  636. 

Thank  You. 
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SUMMARY  OF  EXTREME  VIOLENCE  AGAINST  ABORTION  PROVIPERS  AS  OF  APRIL  15.  I99S 

ATTEMPTED  ARSON/BOMBINC 0 

ARSON S 

BOMBING    0 

SEVERE  VANDAUSM.  ASSAULTS IS 

$c  OTHER  EXTREME  INCIDENTS 
MURDER   I 

TOTAL  NO.  OF  EXTREME  INCIDENTS 17 

REPORTED  ARSON  AND  BOMBING  INCIDENTS 

E££ain.                                               Cnr/STATE                         date          incident  DAMAGES 

Vcoioe  Womeii't  Health  Center               Venice.  FL                               2/93              I  Anon  (SOO.OOO 

llqnTKiucbve  Senrice*                                Coxpus  Chriso.  TX                 2/93              I  Anon  |l,O0O.0OO-f 

Bloc  Moonain  Oioic                                 Mtnoub.  MT                           3/93              1  Arson  $250,000 

TOTAL  $  DAMAGE  TO  CUNICS  -  $1 .599.883.00 
(Tlik  munber  reflecia  daatafe  &mmb  mrittmw  of  v»ndaK«m  at  wtH  at  anooi  and  bomfau^t.) 

OTHER  REPORTED  INCIDENTS  OF  SERIOUS  vipf  fM^F 

FACIUTY  cmr/STATE  date       incident 

Reiitoduclive  Serrices  San  Antonio,  TX  2/93  Butyric  acid  vandalism. 

Aware  Woman  Center  for  Choice  Mdboumc.  FL  2/93  Ongoinc  staUdnc  by  Opeiatioo 

Rescue  MmpaoTeam*.*  One  staff 
member  iquTcd  in  clinic  iansion. 

O&xofDr.  FnusTheard  El  Paso.  TX  2^  CKaic  invasion:  several  dime 

staff  members  were  assaultfd  and 
sent  to  tiospitil  enscntiscy  roo^ 

WooanCare  CUnsc  and  seven  others      San  Diego,  CA  V95  Butyric  add  vandalism. 

Peoaaoola  Medical  Service*  Pensaoola.  FL  3/93  Dr.  David  Cunn  murdered  by 

protester,  Michael  Frederick 
Ciififin,  %rho  said  *Doa*t  IdU  any 
more  babies,*  as  he  shot  Gunn 
three  times  in  the  back. 

Dallas  Medical  Ladies' Pavilion  Dallas.  TX  3/93  Chemical  like  mace  or  tear  gas 

splayed  into  clinic  during 
appointmenu.    Facility  evacuated; 
one  staff  member  aaa  ooc  p»ti^mt 
required  oxygen. 

I 
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VFAHENP  SUMMARY  OF  EXTWEiMT.  y^ntrNCT.  AGAINST  ABOKTION  rKOVIPEW.  IW 

ATTEMPTED  ARSON/BOMBINC J' 

ARSON    ', 

BOMBING ■  ■    ' 

SEVERE  VANDAUSM.  ASSAULTS *"* 

{tee  rr»ene) 

TOTAL  NO.  OF  EXTREME  INCIDENTS    *'"'■ 

KCTOMTED  AMSOW  AND  BOMBING  INOPPSTS.  IWI 

£A£IUIX  cmr/STATE  MI£        IMCIPEWT    ££ 

Morfcoaler  diiac  Toraoio  Toniala,  ONT  1/K  1  Anon 

Inlcnnouiitnii  Pbiined  Hden.  MT  1^  I  Anon  $75,000 

Parenthood 

Foundo't  Oiaic  Columbim  OH  4/92  I  AaemptM  UfiOO 

Anoa 

Woaen't  CammaiBty  Hakh  BeanawsacTX  1/92  1  Anoa  $300,000 

Ccnter 

r,^K^  Medkal  Center  Aihhod.  OR  V92  I  Ai»oo  $225,000 

F»To  WonKO-i  Health  Fmio,  ND  '  4/92  1  Ai»oo  $2,000 

MorjencJerOinicTorwuo  Toraoio.  ONT  5/92  1  Bocnfaui(  $600,000 

Redding  Feminkt  Women-t  -Re<ldin(.  CA  6/92  1  Anoo  $70,000 

Health  CeiUer 

Ffanoed  Parenthood  Kam*  CitT  KaancCkr.MO  6/92  I  AlKaq>l«l        No  Da«afe 

Anoa 

FaiBil7  Pbniang  Amoc  Newport  Beach.  CA  7/92  1  Anoa  $9,000 

Lcmior  Surgioenler  Paillaiid.OR  8/92  1  Anoa  $150,000 

Sacramento  Feminist  Saaainenlo.  CA  8/92  1  Anoa  $5,000 

Women's  Health  Center 

Richmond  MedKal  Center  Rjdunood.  VA  9/92  I  Anoa  $40,000 

for  Women 

Abortion  tc  Reproductive  Health  Svea.   ABiuqueixiue.  NM  9«2  1  Anoo  $500 

Eugene  Feminist  Women's  Health  Eugene.  OR  9/92  1  Anoo  $2,000 

Center 

West  End  Women's  Medical  Groop  Reno.  NV  9/92  1  Anoo.  2  attempa     $5,600 

Concord  Medkal  Clinic  Westmoot.  IL  11/92  1  Anon  $».500 

Alhambra  Abortion  Center  Saciamcnto.  CA  11/92  1  Arson  $175,000 

Office  of  Dr.  Weiner  Fresno,  CA  12/92  1  Arson  $50,000 

TOTAL }  DAMAGE  TO  CLINICS  -  .  .       u^        v       *2,S79,093.52 

(This  number  reOecu  damage  6rom  utadenis  of  vandalism  as  well  as  anons  and  bombings.) 
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OTHER  RETORTED  INCIDENTS  OP  SEMOUS  VIOLENCE.  19«  ntETKESENTATIVE  INODENTa 


fACivrry 

Comprehemive  Health  for 
Women 


CITY/STATE 
Overiand  Pk.  KS 


••Monpfau  Area  Medical  Center  Memplm.  TN 

far  Wooen.  Memphis  Center  far  Rcpro.  Health 


Metropolitan  Medical  Senricei 
tc  Vroooann  Women*!  Health 
Care  Center 


MihnukecvWI 


PATE        INCIPEIST 

1/92  regular  picketer  »Miulled  S 

Maff  member*  and  «m»ili«d  TV 

5/92  Butjrnc  acid  attad^  ooMi  rilimiti  it 

ati225.00a 

SM  Mailed  death  threat!  received 

here  and  at  leaM  two  other 


Planned  Parenthood  of  Greater 
KancaiCitjr 


Citjr,  MO  SV9!  Two  regular  proleMen 

wniilted  a  neighbor  of  the 


Wo 


Wi* 


n's  Health  Care  Servioei 


WiiUta.KS 


I  Wooen't  Health  Care  Cir.    MihrankaewWl 


Notthiaad  Family  Plannii^  rijgw- 
WeM.  Hcntage  Clinic  Planned 
Piveadtaod  of  Mid-Michigan,  and 
10-12  odKn 


Detroit.  Ann  Axbor, 
ft  Gcand  SjqMdk  MI 


MS 


»92 


Hand  gi*  iiKif  faiiiw  tnlNMnci 
ootadediiac.  Boob  M|aad 
determined  grenade  had  been 

boob  ihreati.  vandalifin,  and 
:  physician  (talking. 


Aiaih  of  incidenO  involving 

diiKs.  Se««nldiia 
nveiiiy  hiL 


**     This  incident  itooe  of  the  BOM  wvere  of  aaajr  in  which  noBauichenacali  have  been  qMayed  into 
Totals  of  extremdr  violent  itiridfnH  far  1992  are  »-'—'-«—«  on  the  6nt  page  of  this  fact  theeL 
See  NAFs  Violence  and  DistvpciaB  Fact  Sheet  far  more  infannatioo  and  totals  of  all  i-'^A^-^ 


NOXIOUS  CHEMICAL  VANDALISM  INCIDENTS  AT  ABORTION  CUNICS 
NATIONAL  ABORTION  FEDERATION  REPORT 


Date 

QinkNiBe 

Lootti^Mi 

>Pr>P>«g£i 

1992: 

1/20 

'Moigentaler  Clinic 

Toronto,  Ontario 

$1,000 

3/9 

■Mayfair  Women's  Center 

Auron.OO 

SIS.000 

a/2s 

*Routh  Street  ainic.  *Dalla* 
Medical  Ladies  Pavilion.  •Nonh  Park 
Medical  Group.  A  to  Z  Wooen's  Center 

DaBas.7X 

J2S.000 

4M 

•Women's  Medical  Center  of  Ncbmka 

Omaha.  NE 

S1.000 

4/15 

•Planned  Parenthood  Mid-Michigan 

AnnArinr.MI 

SS.000 

4m 

Women's  Advisory  Center 

Li««ma.MI 

$1,000 

4m 

S/14 

•EMW  Women's  SurgiOnler 

LoussvilWI  fvington.  KY 
Memphis.  TN 

$800 

$200,000 

*Mcmpltts  L«enter  lor  Reprodncnve  Healtn. 
•Memphis  Ana  Medial  Ctr  far  Wocnen 

60 

•Famfly  Ffamning  Associates 

CliiaigahIL 

$S/MO 

en 

■Comprehentive  Health  far  Women 

Oveiiand  Park.  KS 

$500 

CM 

•American  Women's  Medical  Cir. 

Chicago,  IL 

$1,500 

VM 

•AooemHcaldi  Center 

Downess  Grove.  XL 

$2,000 

7A0 

•Women's  Health  Senioea 

Detratt.MI 

$3,000 

7/10 

•Toledo  Medical  Serrioea.  Ctr.  far  Choace 

Toledo.  OH 

$20,000 

#  Incidente 


II,  Women's  Clinic 

9/9  'PUnised  Parenthood/Houston. 

Aaron  Women's  Cetuer 

W14  •Northland  Family  Plannii^  •Heritage  Clinic, 

•Planned  Parenthood  Grand  "'p^^*-.  Womanrare 


Houston.  TX  $500 


Detroit.  Aim  Aibor  $40,000 

and  Grand  Rapids.  MI 
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WI6 

9M 

MO 
Mt 

lO/lS 

i<yis 
lom 

KVSO 

i(ys4 

1(V25 
11/10 
12/16 
199S: 
02A07 

ovoe 

OSAM 

OS/09 
TOTALS: 


Birth  Control  Ctr..  WomanCare,  Somenet 
Medio],  Woman*!  Chotce.  Midwetl  Gynecology, 
Women's  Center 

'WeU  End  Wofnen't  Medical  Croup 

*Cliico  Feminiil  Women't  Health  Ctr. 

'Planned  Parenthood  Mid-Michigan. 
Health  Care  Cltnic 

'Heritage  Cliiiac.  Planned  Parenthood, 
WomanCare 

•Hope  Cliinc  For  Women.  *Bouicr  City 
Med.  Suite.  •Cauaeway  Med.  Suite 


Wo 


s'l  CauKinity  Health  Center 


The  Ladie*'  Ctr..  Bay  City  Women'* 
Medial  Cir..  Dr.  W.  Patxenon 

Gendlly  Woaen'i  t^tir^  Dr.  V.  Brown 

Amre  Wotnan  Health  Center 

Acadian  Wooien'i  Clinic 

*We«  Loop  Clinic 

Atnre  Woman  Heakfa  Center 


ReiModiiLtiyL  Serrices 

*Wiciiia  Family  Planning,  Planned 
Parenthood 

'VtmntiiCui    W'"~~^  Parenthood  of 
RiTenide.8  other  fadlilies 

Woaen'i  Parilioa 


Sterling  Hcighu,  1  roy, 
BloomfieldHUk.MI 

$60,000 

6 

Reno.  NV 

$2,000 

Chico.  CA 

$7,000 

AnnAihor.  Ml 

$7,000 

Crmnd  Rapids. 
Laming,  Ml 

$1S.OOO 

Shreveport.  Bouier 
City,  tc  Metairie,  LA 

$28,000 

$3,000 

lla>Mle.AL 

92S.O0O-«- 

New  (Meant.  LA 

Pert  Sc  Lucie.  FL 

■      $3,000 

Baton  Rouge.  LA 

Hott>tan.TX 

$750 

Meibounie.FL 

$S.000 

San  Antonio.  TX 

$10,000 

Wichita.  KS 

$5,000 

San  Diego,  CA 
Lot  Angela.  CA 

$50,000-)- 

10 

SoadiBend.m 

Inconplete 

1549.050 

21 

*  immediately  precedix^  a  dinic't  name  indicatei  that  the  dinic  it  a  member  of  the  National  Abortion  Federation. 

'  In  '-^u.-U'^Tig  A^Jt^r  .t.— «y».  NAF  ha*  erred  on  the  tideof  the  lower  ettimale  when  exact  Sgureizre  not  available. 
Mom  daaB^jc  tocab  were  promded  directly  to  NAF  by  the  dinict  affected;  when  diis  informacion  wat  unaraiUble, 
I  were  ittiiiiiCi  H  uiing  pabce  accounts,  newxpaper  reporti.  and  infaimacioo  bom  nearby  dinic*. 
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The  Chairman.  Mr.  Lasso,  we  would  be  glad  to  hear  from  you. 
If  vou  can  do  it  within  S-minutes,  we'd  be  very  grateful. 

Mr.  Lasso.  Yes.  Thank  you  very  much  for  the  opportunity  to  ad- 
dress the  committee  today. 

For  10  years  prior  to  beine^  appointed  ciW  manager  just  recently, 
I  was  the  city  attorney,  and  it  was  my  job  to  enforce  the  laws  of 
the  Commonwealth  of  Virginia  and  the  city  of  Falls  Church,  to  pro- 
tect the  public  inasmuch  as  they  wanted  to  use  a  local  women's 
clinic  called  Commonwealth  Women's  Clinic  in  the  city  of  Falls 
Church  for  reproductive  services,  and  to  protect  the  operators  of 
that  clinic  from  pursuing  a  lawful  activiW. 

There  have  been  hundreds  of  cases  called  ''rescues"  in  the  city  of 
Falls  Church  in  the  last  several  years.  These  unlawful  activities 
made  women  and  men  hostages  in  the  health  facilities  £ind  in  their 
cars  in  the  parking  lot.  Some  of  these  people  were  not  present  for 
abortions.  In  one  mstance,  a  woman  was  trapped  in  the  parking 
lot,  unable  to  move  anywhere;  she  was  there  for  a  pap  smear. 

While  held  in  their  cars  or  in  Uie  facility,  they  were  taunted  and 
vilified,  and  the  police  officers  themselves  were  hurt  as  they  at- 
tempted to  remove  the  blockaders  of  even  second  floor  fire  escapes. 
These  people  refused  to  leave  and  had  to  be  carried  off,  often  as 
limp  weights  of  at  least  a  couple  hundred  pounds.  Oftentimes,  they 
would  throw  their  elbows  back,  and  at  least  on  one  occasion,  they 
fractured  the  eye  socket  of  a  police  officer  who  was  attempting  to 
remove  the  person. 

The  city  is  only  2  square  miles;  it  is  quite  small.  We  have  only 
27  police  officers  now.  1  have  with  me  Lieutenant  Greg  King  of  the 
police  department  to  answer  any  questions  you  might  have  about 
what  actually  occurs. 

I'd  like  to  show  you  a  photograph  of  one  of  these  blockades.  This 
is  a  photograph  of  the  rear  of  tlie  Commonwealth  Women's  Medical 
Clinic  in  Falls  Church.  This  is  the  parking  lot  area.  This  is  the  sec- 
ond floor  fire  escape,  and  you  can  see  that  the  fire  escape  is  com- 
pletely clogged  with  people  who  had  to  be  carried  away.  Similarly, 
they  completoly  blocked  the  rear  exit,  and  they  completely  blocked 
all  other  exits.  One  of  the  great  fears  we  have  always  had  is  what 
would  happen  if  a  fire  occurred,  and  how  would  we  get  people  out. 
I  daresay  it  would  be  next  to  impossible  with  a  blockade  being  done 
in  this  manner. 

The  ability  of  Falls  Church  to  prevent  these  blockades  is  ex- 
tremelv  limited.  We  cannot  seek  injunctions,  except  prior  to  Bray, 
through  the  Federal  court,  that  would  have  any  effect  outside  of 
the  Stete  of  Virginia.  We  cannot,  even  if  we  know  of  a  plan  being 
hatehed  outside  the  State,  seek  help  in  doing  anything  about  it,  ex- 
cept to  go  to  the  Federal  courts. 

We  cannot  enforce  any  laws  in  Virginia  currently  except  mis- 
demeanors. So  even  if  someone  comes,  is  convicted,  and  leaves  the 
Stete,  they  cannot  then  be  extradited  back  to  Virginia  if  they 
choose  to  leave  after  being  convicted  and  then  to  serve  out  Uieir 
punishment. 

The  Federal  law  would  go  a  great  distence  in  helping  us.  We 
know  that  it  works.  These  olockades  continued  on  three  separate 
occasions — once  in  October  of  1988,  then  December  of  1988,  later 
in  August  of  1989.  But  when  the  court  in  the  Eastern  District  of 
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Virginia  entered  the  Federal  injunction  against  Operation  Rescue 
and  those  who  would  participate  with  them,  the  blockades  stopped, 
and  there  hasn't  been  one  since.  We  believe  that  Federal  action  is 
necessary,  and  we  know  that  it  works.  We  know  that  the  Federal 
Government  has  the  authority  and  the  power  to  share  information 
with  us  that,  as  the  Attorney  General  noted,  we  don't  have  access 
to  or,  if  we  do,  it  is  extremely  fragmented. 

We  appreciate  the  efforts  of  the  committee,  and  we  are  very 
much  in  support  of  the  legislation.  We  did  submit  an  amicus  brief 
in  the  Bray  case. 

I  thank  you  very  much  for  the  opportunity  to  address  you. 

[The  prepared  statement  of  Mr.  Lasso  follows:] 

Prepared  Statement  of  David  R.  Lasso 

Mr.  Chairman,  Senators,  my  name  is  David  Lasso,  I  am  the  city  manager  for 
Falls  Church,  VA.  Prior  to  March  1993,  I  was  the  city  attorney  and  as  such,  I  was 
the  official  sworn  and  duty  bound  to  prosecute  all  misdemeanors  occurring  in  the 
city.  I  speak  to  you  in  that  capacity  and  not  on  behalf  of  any  group  or  organization, 
I  have  with  me  today  it.  Gregory  lung  of  the  Falls  Church  police  department. 

In  mv  10  years  in  office,  nundreds  of  cases  involving  military-style  assaults  on 
medical  facilities  have  been  brou^t  in  Falls  Church.  Called  "rescues  — ^these  unlaw- 
ful activities  made  women  and  men  hostages  in  the  health  facility  and  in  cars  on 
parking  lots.  While  captive  and  in  fear,  they  were  taunted  and  viufied,  police  were 
nurt  as  blockaders  of  even  second-floor  Are  escapes  refused  to  leave  and  had  to  be 
carried — mostly  as  limp  150 — 200  lb.  weights,  but  some  throwing  elbows,  fracturing 
the  eye  socket  of  one  officer. 

S.  636,  "The  Freedom  of  Access  to  Clinic  Entrances  Act  of  1993,"  and  my  testi- 
mony are  not  about  pidceting  or  the  peaceful  protests.  They  are  about  the  illegal, 
forceful  blockading  ofcertain  medical  facilities. 

One  series  of  blockades  in  Falls  Church  in  1988  was  among  those  giving  rise  to 
the  case  ultimately  decided  by  the  UjS.  Supreme  Court  this  year  in  Bray  v.  Alexan- 
dria Women's  Health  Clinic,  506  IJJS. (1993).  Among  the  plaintiffs  in  that  case 

was  a  clinic  located  in  Falls  Church,  the  Commonwealth  Women's  Clinic,  which  pro- 
vides a  full  range  of  gynecological  and  obstetric  services  for  women  as  well  as  cer- 
tain reproductive  services  for  men.  It  is  commonly  known  that  the  clinic  will  provide 
first  trimester  abortions. 

rd  like  to  tell  vou  a  little  about  what  occurred  at  this  clinic — all  of  which  is  well 
documented  in  the  record  of  the  Bray  case — and  how  our  experience  demonstrates 
that  this  problem  cannot  be  left  to  State  or  local  authorities,  it  is  a  classic  situation 
calling  for  Federal  help. 

For  years,  there  have  been  weekly  peaceful  pickets  of  the  clinic  by  persons  op- 
posed to  abortion;  there  has  also  been  picketing  by  persons  in  support  of  a  woman  s 
ri^t  to  dioose  a  first  trimester  abortion.  The  city  takes  no  position  on  these  respec- 
tive views.  Rather,  it  simply  takes  the  position  that  it  is  the  obligation  of  the  city 
to  protect  the  established  rights  of  the  protestors  to  express  their  view  and  to  pro- 
tect the  patients  of  the  clinic  when  they  are  unlawfully  impeded  or  even  prohibited 
from  exercising  their  Federal  and  State  rights  to  reproductive  services.  Included  as 
well  is  the  obligation  to  protect  the  right  of  the  clinic  to  operate  a  lawful  medical 
business. 

On  manv  occasions  persons  opposed  to  the  activity  of  the  clinic  trespassed  for  the 

Surpose  oi  giving  antiabortion  literature  to  patients  considering  an  abortion.  In  ad- 
ition,  on  some  occasions  these  activities  escalated  to  situations  where  persons  op- 
pofled  to  abortions  sou^t  to  close  Uie  clinic  by  literally  imposing  a  human  blockade. 
These  blockades  are  often  commonly  referred  to  as  "rescues  and  they  are  pre- 
planned in  relative  secret.  On  the  selected  day,  hundreds  of  persons  arrive  at  the 
selected  clinic  (only  the  organizers  know  the  exact  location  until  the  buses  of  "rescu- 
ers" arrive).  These  persons  follow  the  instructions  of  the  organizers  and,  typically, 
they  place  themselves  at  every  means  of  access  to  the  clinic,  sit  down  and  lock  arms. 
The  police  provide  warnings  and  tiien,  working  in  teams,  they  arrest,  photograph, 
and  carry  away  tiie  trespassers.  There  are  often  so  many  trespassers  that  school 
buses  are  used  in  shifts  to  transport  the  trespassers  to  the  citys  council  chamber, 
which  is  converted  to  a  holding  area  and  magistrate's  office  for  the  purpose  of  book- 
ing and  setting  of  bail. 
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Ab  persons  are  arrested,  others  run  or  crawl  from  the  public  sidewalk  to  take 
their  place.  The  organizers  stay  on  the  public  sidewalk  in  the  crowd  until  the  police 
are  able  to  identify  them  and  make  an  arrest  for  instigating  others  to  trespass. 

The  dty  of  Falls  Churdi  is  rightfully  proud  of  its  nationally  accredited  police  de- 

Eartment.  However,  it  is  a  very  small  one — in  1988  we  had  only  30  sworn  ofTicers; 
)day,  as  a  result  of  reductions  in  staff,  there  are  only  twenty-seven.  The  city  has 
well-defined  contingency  plans  for  these  blockades,  but  it  cannot  combat  effectively 
the  military-style  tactics  of  these  blockades,  in  one  blockade,  there  were  240  block- 
aders.  It  has  always  been  necessary  to  rely  on  mutual  aid  agreements  and  to  ask 
for  assistance  from  Arlington,  Fairfax,  and  the  State  police. 

But  even  with  warning,  getting  these  forces  to  the  scene  and  organizing  them  in 
a  way  that  the  response  can  be  well-measured  and  not  counterproductive  takes 
hours,  once  organized,  it  further  takes  hours  to  remove  the  trespassers.  In  short, 
and  despite  the  city's  best  efforts,  for  a  substantial  oeriod  the  blockade  effectively 
closes  the  clinic  and  women  are  denied  their  State  ana  Federal  rights. 

And  the  problem  does  not  end  with  the  arrest.  For  example,  over  200  arrests  were 
made  after  the  October  29,  1988,  blockade.  The  city  prosecutes  all  misdemeanors 
throu^  the  city  attorney  and  his  part-time  assistant.  There  were  so  many  defend- 
ants fliat  the  trials  had  to  be  consolidated  and  held  at  one  time.  The  only  available 
site  large  enou^  was  the  community  center  gymnasium,  which  lacked  a  certain  de- 
corum. 

It  must  be  noted  here  that  the  defendants  can  only  be  charged  with  misdemean- 
ors. These  include  trespass  (Va.  Code  §18.2-119),  instigating  others  to  trespass 
(518.2-120),  blocking  free  passage  (§18.2-404),  and  unlawful  assembly  (§18.2-406). 
As  the  potential  charts  are  misdemeanors,  the  city  has  no  practical  ability  to 
charge  or  seek  iiyunctions  against  persons  in  other  States  who  may  have  planned 
the  dMurbance;  even  if  the  States  involved  were  willing  to  extradite,  the  process 
would  consume  months.  The  iiyunctive  powers  of  Viimnia  courts  end  at  Virginia 
boundaries.  Activities  like  operation  rescue  are  usually  multi-State  activities  and 
the  ability  of  localities  like  Falls  Church  to  prevent  them  is  aU  but  nonexistent. 

It  was  not  until  the  Federal  district  court  in  the  Bray  litigation  issued  an  ii\junc- 
tion  against  operation  rescue  that  the  blockades  of  the  clinic  in  Falls  Church 
stopp^.  Federal  intervention  made  all  the  difference  in  ending  the  massive  block- 
ades. 

When  that  injunction  was  challenged  on  appeal,  the  city  council  authorized  the 
submission  of  an  amicus  curiae  brief  in  the  Bray  case  before  the  Supreme  Court. 
A  copy  is  attached  as  part  of  my  statement. 

But,  as  you  know,  the  Supreme  Court  ruled  in  January  that  the  Federal  law  on 
which  the  injunction  was  msdnly  based  is  inapplicable  to  antiabortion  conduct.  As 
a  result  of^at  decision,  Federal  help  no  longer  is  available  to  stop  this  militaiy- 
style  assault.  In  Virginia,  other  than  misdemeanor  penalties,  localities  like  ours  now 
have  no  effective  means  to  prevent  the  blockades  that  are  planned  out  of  Virginia 
and  are  beyond  the  reach  of  Virginia  law. 

For  that  reason,  it  is  urgent  that  new  Federal  legislation  be  passed.  It  is  critical 
to  enable  us  to  prevent  and  to  punidii  the  kind  of  blockades  that  have  plagued  our 
city. 

Thank  you. 
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The  Chairman.  Thank  you  very  much. 

ni  ask  the  staff  to  follow  6-minute  rounds. 

As  I  understand,  Mr.  Lasso,  the  October  29,  1988  instance,  or  so- 
called  "rescue"  actually  closed  the  clinic  from  7  a.m.  to  1:30  p.m., 
despite  the  best  efforts  of  the  police  department  to  keep  it  acces- 
sible. Is  that  rijzht? 

Mr.  Lasso.  That's  absolutely  correct. 

The  Chairman.  How  did  the  blockade  do  this? 

Mr.  Lasso.  The  blockaders  meet  in  some  place  other  than  Falls 
Church,  and  they  assemble  into  buses.  At  that  point,  they  are  told 
where  they  are  going.  They  arrive  in  buses,  and  tihey  unload  as 
groups  and  either  walks,  sometimes  run,  and  literally  overwhelm 
whatever  force  we  might  have  present  to  stop  them.  Oftentimes,  we 
don't  know  that  they  are  coming,  so  it  is  very  easy  for  them  to  im- 
mediately surround  and  Hterally  engulf  the  clinic  with  human  bod- 
ies. 

The  Chairman.  And  you  have  indicated  that  the  availability  of 
law  enforcement  in  your  community,  as  I  imagine  other  small  com- 
munities, is  such  that  it  is  virtually  impossible  to  deal  with  this 
kind  of  coordinated  action  that  is  taking  place. 

Mr.  Lasso.  That's  correct.  Senator.  We  have  to  rely  on  mutual 
aid  agreements  with  other  jurisdictions,  and  it  takes  time  to  call 
that  into  effect.  At  the  time  these  blockades  occurred,  we  had  30 
officers,  and  we  only  have  27  now. 

The  Chairman.  And  it  would  still  be  a  problem  for  you  today? 

Mr.  Lasso.  Yes,  sir,  very  much  so. 

The  Chairman.  Let  me  ask  Dr.  Rodriguez  and  Ms.  Craig,  why  do 
you  continue  to  perform  abortions  in  light  of  all  this? 

Dr.  Rodriguez.  Well,  it  is  my  personal  conviction  as  a  physi- 
cian— sometimes,  I  am  overcome  by  fear  that  something  might  hap- 
pen to  me — but  I  do  believe  in  the  constitutional  right  of  my  pa- 
tients, and  I  find  myself  as  an  instrument  of  the  Constitution,  and 
as  long  as  abortion  is  legal  in  this  country  and  as  long  as  I  have 
a  license  to  practice  obstetrics  and  gynecology,  I  will  continue  to 
perform  my  duty  as  I  was  trained  to  do. 

The  Chairman.  Is  part  of  this  fear  that  if  you  close  down,  other 
clinics  will  close  down,  and  we  will  go  back  to  a  situation  where 
there  are  back  alley  abortions,  which  poses  serious  threats  of  risk 
to  the  life  and  physical  well-being  and  the  health  of  people?  Is  that 
part  of  it? 

Dr.  Rodriguez.  That  is  absolutely  true.  The  number  of  physi- 
cians is  dwindling,  and  those  of  us  who  still  remain  feel  a  special 
responsibility  to  continue  to  practice  for  as  long  as  we  can. 

I  am  only  37  years  old.  I  have  never  dealt  with  an  illegal  abor- 
tion in  my  career.  So  if  this  would  happen,  they  would  come  to  me 
as  a  matter  of  fact  to  come  and  deal  with  these  problems,  and  I 
don't  find  myself  qualified  to  deal  with  something  that  I  really 
have  no  trained  for. 

The  Chairman.  Ms.  Craig,  do  you  object  to  picketers  or 
leafleteers  outside  of  your  clinic? 

Ms.  Craig.  Not  at  all.  As  a  matter  of  fact,  as  I  stated  in  my  testi- 
mony, we  have  a  long  history  of  that.  The  relationship  until  about 
4  years  ago  had  been  one  of  tolerance.  I  support  their  right  to  that 
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activity,  and  as  long  as  they  are  not  interfering  with  our  patients, 
they  are  welcome  to  do  that  in  front  of  our  clinic. 

The  Chairman.  Finally,  what  effect  do  the  blockades  have  on 
your  patients  in  terms  of  the  medical  implications? 

Ms.  Craig.  I  think  Dr.  Rodriguez  may  actually  be  able  to  address 
that  better  than  I  can. 

The  Chairman.  OK.  Could  you  tell  us,  Doctor? 

Dr.  Rodriguez.  Well,  like  I  mentioned  previously,  it  does  in- 
crease the  risk  of  complications  for  patients. 

The  Chairman.  Is  this  because  it  makes  them  nervous  or  in- 
creases their  anxiety,  and  this  has  health  implications? 

Dr.  Rodriguez.  Correct.  First-trimester  abortions  are  mostly 
done  under  local  anesthesia,  which  requires  100  percent  coopera- 
tion on  the  part  of  the  patient  and  also  100  percent  performance 
from  the  physician.  And  when  your  clinic  is  under  seige,  when  you 
have  just  walked  over  hundreds  of  bodies,  when  your  life  has  been 
threatened,  it  is  very  difficult  to  achieve  that  100  percent  coopera- 
tion on  both  sides,  and  the  risk  therefore  increases. 

We  have  quantified  that  increase  in  risk  already  in  our  clinic, 
with  more  complications  being  noticed  in  the  first  3  months  of  this 
year. 

The  Chairman.  Senator  Gregg. 

Senator  Gregg.  Thank  you,  Mr.  Chairman. 

I  think  it  is  an  excellent  panel,  and  I  wish  we  had  another  panel 
to  talk  about  the  same  type  of  violence  that  has  occurred  against 
other  parties  involved  in  protest  and  action.  There  is  no  right  that 
anybody  in  this  country  has  to  commit  acts  of  violence  or  to  threat- 
en lives;  we  all  recognize  that,  and  I  certainly  empathize  deeply 
with  the  doctor,  having  gone  through  some  of  those  issues  myself 
as  a  political  leader. 

The  issue  here  really  isn't  the  specifics  of  what  you  talk  about, 
because  the  specifics  of  what  you  talk  about  is  wrong — I  mean,  the 
acts  that  were  taken  relative  to  you  folks  were  wrong.  The  issues 
here  are  two.  The  first  is  should  this  be  a  national  law,  or  can  the 
States  retain  the  right  to  protect  your  rights.  And  second,  if  we  ac- 
cept that  there  should  be  a  national  law,  is  this  law  as  proposed 
so  over-reaching  in  an  attempt  to  address  the  issues  that  have  im- 
pacted you,  and  treated  you  inappropriately,  has  it  so  over-reached 
itself  that  it  is  going  to  have  the  unintended  consequence  of  limit- 
ing the  rights  of  other  citizens  who  are  acting  fairly. 

I  guess  I  would  address  to  you,  Doctor — I  take  it  you  just  were 
not  comfortable  with  the  response  of  the  Providence  police  depart- 
ment to  your  situation,  and  you  think  they  did  a  pretty  darned 
poor  job  of  protecting  you. 

Dr.  Rodriguez.  M)solutely.  In  one  of  the  invasions,  they  did  not 
even  arrest  anybody,  and  these  people  were  blocking  access  to  my 
facility.  So 

Senator  Gregg.  Now,  do  you  think  that  was  a  conscious  decision 
by  the  Providence  police  department  to  sort  of  step  out  of  this  issue 
because  it  was  political,  or  was  it  simply  because  they  felt  they 
could  not  find  someone  to  arrest,  or  simply  as  a  matter  of  police 
work  were  not  able  to  resolve  the  issue? 
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Dr.  Rodriguez.  They  felt  overwhelmed.  The  sergeant  in  charge 
did  not  want  to  commit  all  the  forces  of  the  town.  It  would  have 
required  every  policeman  on  duty  for  the  entire  city. 

Senator  Gregg.  Is  this  Providence? 

Dr.  Rodriguez.  This  is  in  Providence.  And  they  just  decided  to 
step  back  and  wait  for  these  people  to  move  out  of  the  way,  which 
is  completely  wrong,  because  these  people  were  blocking  access  to 
our  clinic,  and  they  violated  the  law,  and  they  should  nave  been 
arrested — and  we  demanded  that  they  be  arrested,  and  nothing 
happened. 

Senator  Gregg.  So  you  think  it  was  because  they  did  not  have 
the  capacity  to  do  it  versus  the  desire  to  do  it? 

Dr.  Rodriguez.  They  didn't  have  the  will  to  do  it. 

Senator  Gregg.  They  didn't  have  the  will  to  do  it;  so  it  was  sort 
of  a  political  decision  on  Uieir  part,  in  your  opinion? 

Dr.  Rodriguez.  Absolutely. 

Senator  Gregg.  Second,  is  there  somebod^r  investigating  this 
fire?  Is  there  a  Federal  agency  involved  in  the  investigation  of  this 
fire? 

Ms.  Craig.  Yes.  The  ATF  did  conduct  an  investigation,  since  it 
was  obviously  an  arson. 

Senator  Gregg.  And  did  they  give  you  a  conclusion  as  to  what 
was  the  cause? 

Ms.  Craig.  Arson  with  the  use  of  an  incendiary  device  that  was 
spread  throughout  the  cHnic  and  then  lit  from  the  parking  lot. 

Senator  Gregg.  Did  they  identify  a  perpetrator? 

Ms.  Craig.  They  have  suspects  that  they  are  interviewing.  I  am 
not  aware  of  anytning  ^rther  with  regard  to  that. 

Senator  Gregg.  Are  those  perpetrators  pro-life  activities,  or  anti- 
abortion  activists,  or  are  they  oisgruntled  employees,  or  are  they 
just  arsonists? 

Ms.  Craig.  In  my  limited  knowledge  of  the  investigation,  the  in- 
dication is  that  they  are  investi^ting  right  to  life  activists  who 
have  formerly  prosecuted  by  the  clinic. 

Senator  Gregg.  Now,  tnis  is  a  Federal  investigation  that  has 
been  going  forward  and  has  identified  these  folks— or  is  in  the 
process  of  identifying  these  folks. 

Ms.  Craig.  Yes.  They  are  working  in  conjunction  with  our  local 
police. 

Senator  Gregg.  Doctor,  let  me  ask  you — Senator  Mikulski  made 
the  point  about  the  nun — ^I  don't  know  if  you  were  here — standing 
out  m  front  of  the  center,  doing  a  rosary.  If  the  nun  or  her  compan- 
ion, or  a  priest,  were  holding  a  sign,  and  a  Catholic  person  who  had 
decided  to  have  an  abortion,  who  had  been  brought  up  in  the 
CatJiolic  church,  was  coming  into  the  clinic,  and  the  priest  was 
holding  a  sign  saying  you  are  violating  the  laws  of  your  religion, 
and  that  person  was  handed  a  leaflet  as  they  came  in  by  the  nun, 
and  maybe  this  person  had  gone  to  a  Catholic  school  for  all  of  her 
education,  would  you  presume  that  that  might  have  some  emo- 
tional effect  on  the  person's  attitude  as  she  went  into  that  clinic? 

Dr.  Rodriguez.  I  wouldn't  presume  on  everybody,  but  on  some 
people  there  might  be  a  nervous  reaction  to  that  kind  of  activity. 
That  kind  of  activity,  however,  has  been  |^oing  on  in  our  clinic  since 
we  opened,  and  we  never  sought  to  limit  it  or  to  stop  it.  We  are 
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seeking  to  stop  people  from  blocking  our  doors,  from  threatening 
my  family  and  from  threatening  myself. 

Senator  Gregg.  As  they  should  be.  But  unfortunately,  this  law, 
as  drafted,  I  think  a  prosecutor  with  some  enthusiasm  could  cer- 
tainly have  applied  this  to  that  woman  going  into  your  clinic  on  the 
testimony  of  what  you  just  said,  and  this  law  would  apply  to  her. 

Thank  you. 

The  Chairman.  Well  have  a  professor  of  law  who  will  be  glad  to 
deal  with  that  issue 

Senator  Gregg.  Yes,  but  we  have  a  doctor  here  who  would  be  my 
expert  witness. 

The  Chairman.  Yes,  that's  fine,  but  we  appreciate  what  you  tes- 
tify to,  and  that  is  enormously  powerful. 

Senator  Pell. 

Senator  Pell.  Thank  you,  Mr.  Chairman. 

I  am  particularly  glad  to  see  Dr.  Rodriguez,  who  has  an  excellent 
reputation  in  my  own  home  State  and  is  a  constituent  tiiere,  and 
regret  exceedingly  the  conditions  that  have  caused  you  to  come 
here.  I  share  your  distaste  and  horror  for  the  use  of  threat  and  vio- 
lence for  political  objectives. 

I  am  not  sure,  Mr.  Chairman — did  we  put  in  the  record  the 
"Wanted"  poster? 

The  Chairman.  Yes. 

Senator  Pell.  That  is  in  the  record.  Good. 

[Document  follows:] 
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WANTED 

FOR  CRIMES  AGAINST  HUMANITY 


PABLO  "THE  BUTCHER" 

RODRIGUEZ 


THIS  MAN  IS  PERSONALLY  RESPONSIBLE  FOR  THE 

GRUESOME  SLAUGHTER  OF  SEVERAL  THOUSAND  CHILDREN 

IN  THE  GREATER  RHODE  ISLAND  AREA! 

ONCE  A  PRACTICING  PHYSICIAN.  RODRIGUEZ  ABANDONED  THE 
MEDICAL  PROFESSION  FOR  A  MORE  LUCRATIVE  "PROFESSION"  AS  A 

HIRED  KILLER.    SINCE  THEN  HE  HAS  RUTHLESSLY  SLAUGHTERED 

THOUSANDS  OF  CHILDREN.  FREQUENTLY  LEAVING  THEIR  MOTHERS 

SEVERELY  MAIMED.  AND  THEIR  FAMILIES  IN  RUINS. 

IF  YOU  SEE  THIS  MAN.  CALL  401-42 1-9620 

IMMEDIATELY.  AND  REPORT  HIS  WHEREABOUTS! 
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Senator  Pell.  In  your  testimony,  Dr.  Rodriguez,  you  mentioned 
that  the  abuse  or  the  Uireats  had  widened  to  include  Planned  Par- 
enthood. Could  you  enlarge  on  that  a  little  bit? 

Dr.  Rodriguez.  Yes.  I  only  mentioned  brief  examples  on  my  per- 
son and  some  attacks  on  the  clinic,  but  in  the  last  few  weeks,  there 
has  been  stalking  of  our  executive  director;  our  clinic  has  been  con- 
tinuously vandalized  witii  red  paint  on  the  windows  and  on  the 
walls;  volunteers  have  been  assaulted  in  their  cars;  board  members 
have  been  attacked  in  the  legislature  when  they  were  attending 
hearing^.  It  has  been  a  continuous  escalation  of  these  activities, 
which  we  reallv  did  not  have  years  ago.  It  has  been  since  the  elec- 
tion of  a  pro-choice  President  that  these  activities  have  increased 
dramaticamr  in  Rhode  Island. 

The  staff  is  in  a  complete  State  of  panic.  You  see  these  poor 
women  just  looking  over  their  shoulders  as  they  come  out  of  the 
doors  of  tJie  clinic,  because  of  these  threatening  people  who  threat- 
en our  security. 

Senator  Pell.  And  how  many  clinics  do  you  have? 

Dr.  Rodriguez.  There  is  just  one  clinic,  one  State-wide  clinic  in 
Providence,  RI. 

Senator  Pell.  And  have  you  sought  police  security,  or  have  you 
received  any  security  there? 

Dr.  Rodriguez.  We  have  to  pay  for  police  to  be  in  front  of  our 
clinic.  We  pay  a  police  detail.  We  had  one  during  the  last  invasion, 
and  he  was  completely  overwhelmed  by  the  entire  group.  They  al- 
most trampled  him. 

Senator  Pell.  Is  it  the  same  clinic  that  you  work  as  Planned 
Parenthood,  or  is  that  two  separate  clinics? 

Dr.  Rodriguez.  It's  the  same  clinic. 

Senator  Pell.  So  in  other  words,  the  director  of  Planned  Parent- 
hood, for  example,  would  be  subject  to  the  same  abuse  and  threats 
that  you  are? 

Dr.  Rodriguez.  Absolutely. 

Senator  Pell.  I  regret  to  hear  this,  because  traditionally,  as  you 
know,  our  State,  being  one  with  the  independent  man  at  the  top 
of  the  State  House,  we  have  always  advocated  the  maximum  free- 
dom of  expression  and  thought.  We  thank  you  very  much  for  com- 
ing down  here  and  for  the  courage  all  three  of  you  have  shown  in 
your  work  and  wish  you  well. 

Thank  you  very  much. 

Dr.  Rodriguez.  Thank  you. 

The  Chairman.  I  want  to  express  our  appreciation,  too.  You  have 
told  us  what  is  happening  in  an  urban  area,  what  is  happening  in 
a  rural  community,  and  what  is  happening  in  a  smaller  community 
that  have  tried  to  utilize  their  resources.  Obviously,  it  is  a  matter 
of  national  importance.  This  phenomenon  has  grown  and  is  well- 
organized  and  structured  and  is  threatening  people  and  lives  and 
families  in  a  way  that  is  completely  unacceptable  here. 

So  we  appreciate  vour  presence  here  and  your  testimony  and  we 
thank  you  very  much. 

Our  next  witness  today  is  Professor  Larry  Tribe,  who  is  the  Tyler 
Professor  of  Constitutional  Law  at  Harvard  Law  School.  He  has  ap- 
peared on  a  number  of  different  constitutional  issues  in  the  Judici- 
ary Committee  and  before  our  committee  here,  and  he  has  been  one 
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of  the  most  thoughtful  commentators  on  constitutional  law  and  a 
prolific  writer  on  the  Constitution  and  has  been  an  enormous  asset 
for  this  institution,  certainly  for  me  personally,  and  I  think  I  speak 
for  many  other  members  of  the  Senate  who  are  trying  to  better  un- 
derstand the  protections  of  individual  rights  and  liberties  and  the 
real  core  meaning  of  the  Constitution.  So  we  are  enormously  appre- 
ciative for  his  presence  here  today  and  for  his  testimony  on  this 
issue. 
It  is  nice  to  see  you  again. 

STATEMENT  OF  LAURENCE  H.  TRIBE,  TYLER  PROFESSOR  OF 
CONSTITUTIONAL  LAW,  HARVARD  LAW  SCHOOL,  CAM- 
BRIDGE, MA 

Mr.  TRroE.  It  is  nice  to  see  you,  Mr.  Chairman,  and  I  want  to 
thank  tJie  committee  for  inviting  me  to  testify. 

I  am  honored  to  provide  whatever  help  I  can  on  a  matter  that 
is  so  vital,  and  I  am  especially  honored  to  be  following  the  Attomev 
General  of  the  United  States,  Janet  Reno,  whom  I  have  come  to  ad- 
mire enormously,  and  to  be  testifying  along  with  such  brave  people 
as  Dr.  Rodriguez,  Ms.  Craig  and  Mr.  Lasso. 

My  prepared  statement,  which  I  would  like  to  submit  for  the 
record,  explains  in  some  detail  the  affirmative  basis,  primarily 
under  the  Commerce  Clause,  for  Congress'  authority  to  enact  this 
legislation,  but  in  my  oral  remarks  1  want  to  focus  on  the  first 
amendment  challenges  that  some  have  launched  against  this  Free- 
dom of  Access  to  Clinic  Entrances  Act  and  to  explain  why  I  believe 
that  those  challenges  are  completely  without  merit  and  should  be 
set  to  rest. 

Now,  of  course,  nobody  seriously  argues  that  the  first  amend- 
ment protects  murder,  arson,  trespass,  physical  assault,  or  physical 
intimidation  as  such,  the  kinds  of  actions  that  are  specifically  pro- 
hibited hy  S.  636.  The  first  amendment  arguments  focus  primarily, 
and  ironically,  not  on  the  breadth  of  this  law — althou^  I  under- 
stand that  Senator  Gregg  and  Senator  Coats  have  raised  questions 
about  that,  and  I  would  be  happv  to  address  those — but  they  focus 
on  its  narrowness;  how  carefully  Umited  it  is  to  violent  actions 
which  deliberately  interfere  with  access  to  abortion  rather  than  si- 
multaneously tackling  problems  of  violence  in  other  contexts. 

Now,  one  might  ask.  What  is  objectionable  about  limiting  the  bill 
in  this  way.  I  mean,  after  all,  these  are  the  particular  kinds  of  vio- 
lent episodes  that  Congress  is  grappling  with  today.  As  the  Attor- 
ney General  indicated,  she  appears  interested  in  working  with  any 
Senator  who  thinks  there  are  other  problems  of  violence.  I  want  to 
say  that  I  would  be  happy  to  be  of  help  in  dealing  with  other  prob- 
lems of  violence,  but  that  is  not  what  this  committee  is  looking  at 
at  the  moment. 

One  argument  that  some  people  make  to  object  to  this  law's  nar- 
rowness, I  want  to  highlight  and  explain  why  I  find  completely  off- 
base.  That  is  the  argument  that  because  tnis  law  focuses  on  the 
motive  or  on  the  intent  of  the  person  who  assaults  a  woman  or  a 
doctor,  or  who  invades  a  clinic's  property,  that  this  law  really  vio- 
lates the  freedom  of  thought. 

For  example,  the  National  Right  to  Life  Committee  in  its  release 
of  February  26  of  this  year  saicf  and  I  quote,  "No  conviction  is  pos- 
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sible  unless  the  prohibited  motivation  is  demonstrated.  So  in  a  very 
real  sense,  such  legislation  seeks  to  create  a  Federal  thought 
crime."  That's  the  end  of  the  quote.  And  I  have  heard  increasing 
amounts  of  commentary  to  that  effect. 

I  don't  know  of  any  very  mild  way  to  say  this — I  think  it  is  just 
completely  absurd.  Most  laws  prohibiting  wrong-doing  make  civil 
or  criminal  liability  depend  on  the  wrongdoer's  specific  State  of 
mind.  Why  is  that?  Well,  it  is  not  because  Congress  or  the  legisla- 
tures have  decided  to  begin  punishing  people  for  their  thoughts.  It 
is  because  even  a  dog  knows  the  difference  between  being  tripped 
over  and  being  kicked.  It  is  widely  regarded  as  a  mark  of  our  civili- 
zation that  we  make  the  intention  of  the  actor  relevant  to  the  ques- 
tion of  whether  the  person  is  deemed  a  wrongdoer.  And  it  is  very 
late  in  the  day  in  this  century  to  be  saying  that  we  should  repeal 
300  or  400  years  in  which  we  have  narrowed  our  laws  down  to 
focus  on  why  it  is  that  someone  committed  a  particular  wrong. 

Just  to  take  one  example  familiar  to  everybody,  the  recent  Fed- 
eral civil  rights  conviction  of  Los  Angeles  police  officers  Koon  and 
Powell  was  a  conviction  for  using  force  against  Rodnev  King,  with 
the  specific  intent  to  deprive  him  of  particular  Federal  rights.  And 
no  one  suggested  that  looking  into  the  State  of  mind  of  the  defend- 
ant in  that  case  made  it  a  first  amendment  violation. 

The  laws  criminalizing  treason  have  exactly  the  same  structure; 
unless  it  is  proven  that  you  gave  information  to  someone  with  the 
intent  to  help  the  enemy,  you  are  not  guilty. 

And,  as  the  Attorney  General  pointed  out,  18  U.S.  Code,  Section 
245  makes  it  a  Federal  crime  to  use  force  or  threats  of  force  or,  I 
might  add,  attempts  as  well,  with  the  intent  of  preventing  someone 
from  engaging  in  certain  specific  lawful  activities — ^voting,  applying 
for  Federal  employment  or  Federal  benefits,  serving  as  a  juror  in 
any  Federal  trial.  Now,  it  is  true  that  that  law,  for  example,  does 
not  extend  to  uses  of  force  to  prevent  such  other  lawful  activities 
as  gathering  petition  signatures  or  attending  religious  services.  But 
no  one  has  ever  suggested  in  the  long  period  that  that  law  was  on 
the  books,  that  because  it  did  not  simultaneously  attack  every  ar- 
guablv  analogous  problem  that  it  was  constitutionally  suspect. 

In  fact,  no  court  in  the  history  of  this  country  has  ever  suggested 
that  the  Bill  of  Rights  prevents  Congress  from  limiting  its  prohibi- 
tions to  those  acts  of  force  that  are  deliberately  intended  by  the 
actor  to  interfere  with  the  finite,  congressionally  specified  set  of  ac- 
tivities or  rights. 

The  first  amendment  just  does  not  include  any  kind  of  "all  or 
nothing"  requirement. 

The  Chairman.  Could  I  just  inquire — and  I  hope  that  my  col- 
leagues would  intervene  as  well,  because  these  are  complex  issues, 
and  it  is  difficult  in  trying  to  understand  them  to  wait  until  the 
end,  so  well  try  to  balance  the  time — just  to  understand,  therefore, 
you  can  have  intention,  for  example,  to  discriminate  against  some- 
one, and  that  is  prohibited  if  it  is  your  intention  in  terms  of  firing 
somebody  from  a  job;  you  have  the  intention,  and  then  you  have 
the  action.  And  because  you  have  the  discriminatory  intention  in 
firing  somebody,  then  it  is  a  violation. 
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Mr.  Tribe.  Well,  ^ically  under  Title  VH,  unless  you  intend  to 
fire  them  because  of  their  race  or  sex,  you  are  not  violating  any- 
thing. 

The  Chairman.  So  intentions  are  not  being  prosecuted  under  this 
statute;  it  is  only  when  the  intention  is  tied  to  the  other  kind  of 
criteria 

Mr.  Tribe.  Specific  violent  or  otherwise  physical  action  that 
interferes;  that's  right. 

Now,  there  is  a  somewhat  more  serious  first  amendment  argu- 
ment that  has  been  made — I  think  it  is  equally  wrong,  but  I  think 
it  deserves  to  be  addressed — and  that  is  tiiat,  yes,  it  is  true.  Con- 
gress may  focus  on  the  wrongdoer's  intention  or  motive,  but  it  may 
not  single  out  antiabortion  motives,  because  doing  that  violates  a 
kind  of  obligation  of  ideological  neutrality.  , 

I  think  the  argument  was  made  in  its  most  forceful  form  by  Pro-  j| 
fessor  Michael  McConnell  of  Chicago  in  a  Wall  Street  Journal  essay 
on  March  31.  The  nub  of  what  he  said  is  contained  in  just  this  sen- 
tence, and  I  quote:  "Congress  has  selected  a  single  point  of  view — 
opposition  to  abortion — and  subjected  it  to  penalties  applied  to  no 
other  point  of  view." 

The  problem  with  that  objection  is  that  it  just  completely  mis- 
states what  this  proposed  bill  does.  It  does  not  select  a  point  of 
view  at  all.  What  it  selects  is  a  specific  lawful  activity — ^the  provi- 
sion of  abortion  services — and  then  it  prohibits  those  acts  and  only 
those  acts  that  are  intended  to  interfere  forcibly  with  that  specific 
lawful  activity. 

Now,  there  are  other  specific  lawful  activities  at  a  medical  facil- 
ity— ^for  example,  providing  medical  services  for  people  with  AIDS, 
or  providing  prenatal  counseling,  or  providing  pro-life  counseling — 
that  is  certainly  a  fundamentally  protected  right — and  it  is  true 
that  this  law  does  not  happen  to  address  the  alleged  problem  of 
violent  interference  triggered  by  the  provision  of  those  services.  But 
that  has  no  constitutional  significance  at  all. 

The  Chairman.  Well,  how  do  you  answer,  "Why  shouldn't  it,"  in 
terms  of  those  who  raise  the  issue?  Why  shouldn't  it  apply? 

Mr.  Tribe.  Well,  I  think  the  most  fundamental  answer  as  a  mat- 
ter of  policy  is  that  to  require  Congp'ess  to  address  at  one  and  the 
same  time  all  problems  that  anyone  could  imagine  that  are  in  the 
territory  woula  take  the  problem  of  gridlock  that  already  plagues 
this  Capitol  and  elevate  it  constitutional  status.  It  would  be  a  pre- 
scription for  constitutional  deadlock  if  Congress,  every  time  it  ad- 
dressed a  given  problem,  had  to  scan  the  ideological  horizon  and 
address  every  other  problem  that  is  like  it  or  that  is  its  mirror 
image. 

There  is  one  decision,  and  it  is  very  important  to  acknowledge  it, 
that  some  people,  I  think,  in  a  very  tricky  but  ultimately  vapid  and 
empty  argument,  have  tried  to  use  to  suggest  this  formula  for  con- 
stitutional gridlock.  It  is  the  U.S.  Supreme  Court's  decision — I  am 
sorry  our  Senators  from  Minnesota  had  to  leave — ^that  arose  out  of 
the  ordinance  in  St.  Paul,  MN  dealing  with  the  problem  of  cross 
burning.  It  was  the  decision  of  R.AV.  v.  City  of  St.  Paul  in  1992.  , 
A  number  of  people  have  said  that  because  you  cannot  punish  par- 1 
ticular  kinds  of  hate  speech  like  cross  burning,  hateful  though  the^ 
may  be,  by  singling  out  that  viewpoint  for  punishment,  that  it 
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somehow  follows  that  any  time  you  deal  with  the  problem,  you've 
got  to  deal  with  all  analogous  problems. 

The  RA.V.  decision  from  St.  Paul  is  completely  irrelevant,  and 
I  just  want  to  say  a  few  words  about  why.  It  dealt  with  the  duty 
of  Congress  and  of  any  legislature  not  to  suporess  speech,  even  un- 
protected speech  like  fighting  words,  on  the  oasis  of  the  viewpoint 
expressed  by  that  speech.  I  agree  with  that  decision — although  not 
everybody  cioes,  I  think  it  was  right — but  it  has  no  bearing  on  this 
bill  Decause  this  bill  does  not  suppress  speech;  it  does  not  even  sup- 
press conduct  based  upon  the  message  mat  the  conduct  might  com- 
municate. It  certainly  doesn't  suppress  conduct  based  on  its  view- 
point. 

The  people  who  argue  the  other  way,  I  think,  try  to  make  it  look 
like  this  law  draws  a  discriminatory  line  between  abortion  protest- 
ers and  other  protesters.  This  is  not  true.  I  mean,  they  might  have 
a  point  if  you  passed — suppose  Congress  passed  a  law  to  provide 
that,  let's  say,  demonstrators  or  marchers  who  carry  antiabortion 
signs  or  pro-life  signs,  or  who  hand  out,  let's  say,  leaflets  against 
going  to  war  in  Bosnia,  or  who  make  sexist  remarks,  must  obey 
special  federally-imposed  rules  of  the  road  that  would  not  apply  to 
the  same  protesters  if  their  signs  carried  some  other  message — a 
pro-life  message,  or  a  message  that  says  if  you  want  to  stop  the  re- 
currence of  the  Holocaust,  you  must  bomb  Bosnia.  If  you  had  a  law 
that  in  effect  segregated  protesters  based  on  their  message  and 
said.  You  guys,  because  of  your  message,  have  to  stay  100  yards 
away  from  the  building;  you  have  to  be  auiet,  you  have  to  do  this, 
that,  and  the  other— but  you  guys,  we  like  your  message;  you  can 
trespass  a  little,  you  can  come  right  up  close — ^that  would  be  a  dif- 
ferent kind  of  law.  But  what  this  law  does 

Senator  Gregg.  Not  to  be  flippant.  Professor,  but  have  you  ex- 
plained that  to  the  University  of  Pennsylvania? 

Mr.  Tribe.  I  have  been  asked  by  the  general  counsel  of  the  Uni- 
versity of  Pennsylvania  certain  questions,  but  I  guess  it  is  a  matter 
of  lawyer-client  privilege — I  can't  say  what  I  told  him.  But  I  think 
I  know  what  you  mean. 

To  get  back  to  our  current  problem,  this  law's  application  is  not 
triggered  by  whatever  message  you  are  delivering  when  you  fire- 
bonu)  a  building.  We  saw  the  pictures  of  that  fire-bombed  clinic. 
The  question,  if  this  law  were  in  effect,  wouldn't  be  were  they  car- 
rying pro-choice  signs  at  the  time.  The  question  wouldn't  be  what 
was  the  ideology  that  drove  it — although  I  noticed  that  the  witness 
was  asked  a  question  about  whether  tney  were  pro-life  activists — 
that  wouldn't  matter.  The  question  was  did  they  bomb  the  building 
because  abortions  were  being  provided  there,  or  did  they  bomb  it 
just  out  of  malice,  or  maybe  to  collect  on  an  insurance  policy.  This 
law  deals  only  with  violence  that  is  aimed  at  abortion  providers  of 
abortion  services,  but  it  has  absolutely  nothing  to  do  with  the  ideol- 
ogy that  drives  the  fire  bomber.  We  have  heard  here  that  many 
people  with  a  pro-life  ideology  abhor  that  kind  of  violence,  and  I 
am  glad  to  hear  it;  I  have  known  it  all  along.  So  this  is  not  about 
viewpoint. 

The  Chairman.  Then,  since  there  reportedly  have  been  threats 
to  priests  and  bishops  and  others,  why  shouldn't  it  be  even-handed, 
then,  and  apply? 
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Mr.  Tribe.  Why  shouldn't  there  be  another  law  dealing  with  that 
problem?  Maybe  there  should. 

The  Chairman.  Or  should  this  one  as  well,  be  framed  to  do  that? 

Mr.  Tribe.  That  really  goes  back  to  my  point  about  constitutional 
gridlock.  There  would  oe  nothing  unconstitutional  about  extending 
it,  but  the  Constitution  doesn't  require  you  to  solve  more  than  one 
problem  at  a  time. 

One  of  the  most  common  recurring  phrases  in  U.S.  Supreme 
Court  opinions  uttered  by  people  on  the  right  and  left  alike  is  that 
the  Constitution  permits  legislative  bodies  to  move  one  step  at  a 
time.  And  I  would  be  among  the  first  to  want  to  help  draft  legisla- 
tion to  deal  with  whatever  problem  of  violence  focusing  on  priests 
or  religious  figures  or  pro-life  coimselors  exists.  All  I  am  saying  is 
that  it  is  not  an  objection  to  this  law  either  as  a  matter  of  constitu- 
tional law  or  as  a  matter  of  policy  that  Congpress  is  dealing  with 
this  serious  national  problem  separately. 

I  also  want  to  make  a  point  about  federalism  that  underscores 
something  that  the  Attorney  General  said  and  bears  particularly  on 
some  of  the  questions  about  the  labor  area. 

The  fact  is  that  one  reason  for  having  Federal  laws  not  deal 
across  the  waterfront  with  all  of  these  problems  in  the  same  way 
just  because  they  are  all  dramatic,  and  the  moment  you  see  the 
pictures  and  the  'Wanted"  signs,  they  all  elicit  an  emotional  re- 
sponse, is  that  without  looking  closely  at  each  problem,  it  is  hard 
to  tell  to  what  extent  it  is  a  problem  that  can  be  dealt  with  ade- 
quately at  the  local  and  State  level. 

The  fact  is  that  until  a  showing  has  been  made  to  the  satisfac- 
tion of  Congress  that  the  capacity  of  State  and  local  law  enforce- 
ment is  being  overwhelmed  the  way  Mr.  Lasso  and  Dr.  Rodriguez 
suggested  that  it  was  in  this  instance,  overwhelmed  by  the  attempt 
to  control  a  certain  kind  of  violence,  a  presumption  in  favor  of  let- 
ting the  States  deal  with  their  own  problems  would  perhaps  ex- 
plain why  Congress  would  not  want  to  deal  with  other  analogous 
problems  at  the  same  time. 

So  my  own  conclusion  is  that 

The  Chairman.  And  there  is  a  whole  pattern  in  terms  of  labor 
law,  in  any  event,  and  the  NLRB,  going  back  to  the  1930*s,  which 
has  dealt  with  these  issues  as  a  different  matter,  in  any  event. 

Mr.  Tribe.  Yes.  As  Senator  Wellstone  pointed  out — really,  there 
were  two  different  points  made.  Senator  Simon  made  the  point 
that,  I  guess  in  earlier  hearings,  there  were  no  instances  where 
certain  kinds  of  violence  in  lalx^r  context  couldn't  be  locally  dealt  ^ 
with;  and  Senator  Wellstone  made  the  point  that  we  have  a  many- 
decade  history  of  a  National  Labor  Relations  Act  with  another  sep- 
arate body  of  Federal  laws  to  deal  with  those  areas  where  State 
and  local  law  has  proven  insufficient  in  dealing  with  labor  prob- 
lems. 

So  I  think  the  labor  issue  is  really  a  red  herring. 

Senator  Gregg.  Excuse  me.  Professor.  It  is  your  position,  then — 
so  I  understand  it,  and  I  presume  it  is  logical  and  makes  sense — 
that  if  the  person  who  burned  the  clinic  did  so  because  they  had 
been  fired  tne  day  before  and  was  actually  a  very  pro-choice  per- 
son, or  just  really  antagonized  about  the  way  they  were  treated  as 
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an  employee,  that  this  law  would  still  be  applicable  to  that  person's 
act — right? 

Mr.  TRIBE.  No.  Let  me  answer  the  question,  Senator  Gregg,  in 
terms  of  the  lang^uEige  of  the  law.  If  you  look  at  Section  3(a)(2)7  the 
key  point  would  be  the  section  that  talks  about  someone  who  "in- 
tentionally damages  or  destroys  the  property  of  a  medical  facility 
or  in  which  a  medical  facilitv  is  located,  or  attempts  to  do  so,  be- 
cause such  facility  provides  abortion  services." 

In  other  words.  Congress  has  not  been  confronted  with  a  rash, 
as  it  has  in  the  Post  Office  context 

Senator  Gregg.  So  there  is  an  intent  standard. 

Mr.  Tribe.  There  is  an  intent  standard.  And  the  fact  that  some- 
thing happens  to  be  an  abortion  facility 

Senator  Gregg.  Then  I  misunderstand  you,  perhaps. 

Mr.  Tribe.  But  my  point  was  that  there  are  all  lands  of  reasons 
why  the  person  might  have  targeted  this  as  an  abortion  clinic.  That 
is,  someone  might  be  a  mercenary  with  no  view  one  way  or  the 
other,  and  someone  says,  "111  give  you  $500  if  youll  bomb  this 
abortion  clinic."  They  would  be  violating  the  law. 

Senator  Gregg.  But  if  thev  did  it  as  a  disgruntled  employee 

Mr.  Tribe.  And  it  had  nothing  to  do  with  the  fact  that  it  was  an 
abortion  clinic — that  was  a  pure  coincidence 

Senator  Gregg.  Fine. 

Mr.  Tribe.  Well,  as  the  Attorney  General  I  think  wisely  said, 
hypotheticals  perhaps  should  be  saved.  But  it  seems  to  me  that 
here 

Senator  Gregg.  But  we  all  know  that  law  professors  deal  in 
hypotheticals. 

Mr.  Tribe.  But  law  professors  sometimes  learn  that 
hypotheticals  can  be  tricky.  And  one  of  the  tricks  there  is  that  per- 
haps the  employee 

Senator  Gregg.  Do  you  disclose  that  to  your  students? 

Mr.  Tribe.  — ^yes,  frequently — one  of  the  problems  in  your  hypo- 
thetical is  that  the  dispute  by  the  disgruntled  employee  might  have 
to  do  with  the  fact  that  it  was  abortion  services.  And  I  just  don't 
want  to  say  that  you  couldn't  have  a  situation  of  a  disgruntled  em- 
ployee fitting  within  this  law. 

Senator  Gregg.  I  understand  that. 

Mr.  Tribe.  But  the  key  point  is  that  this  does  not  make  anything 
a  thought  crime;  it  does  not  pick  out  anything  in  a  discriminatory 
way  based  on  viewpoint.  It  is  true  that  it  doesn't  deal  with  all  prob- 
lems at  once,  but  in  that  respect  it  is  simply  respectful  of  federal- 
ism and  of  the  finite  attention  span  and  resources  of  a  busy  legisla- 
tive body. 

I  think  the  policy  arguments  for  this  law  have  been  made  far 
more  eloquently  by  others  than  I  could  make  them,  and  that  is  not 
my  expertise  anjrway,  but  I  think  it  is  as  a  constitutional  matter 
perfectly  clear  that  it  is  constitutional.  I'd  like  to  just  add  one  word 
about  that.  Questions  have  been  raised  about  the  supposed  breadth 
or  vagueness  of  the  lang^uage,  because  it  deals  not  only  with  the 
use  of  force  to  actually  prevent  someone  from  having  an  abortion, 
but  the  use  of  force  to  attempt  to  intimidate.  Of  course,  that  lan- 
guage has  been  for  decades  in  the  Federal  criminal  statute.  Section 
245,  that  protects  voting  rights  and  that  protects  jury  services;  that 
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language  in  245(bKl)  says  whoever,  whether  or  not  acting  under 
color  of  law,  by  force  or  threat  of  force,  willftillv  injures,  intimi- 
dates— ^the  word  "intimidates**  is  used— or  interferes  with,  or  atr 
tempts  to  injure,  intimidate  or  interfere  with  any  person  for  certain 
reasons  is  violating  this  law.  And  the  penalties  provided  are  up  to 
a  year  in  prison,  just  exactly  like  this  law. 

So  it  seems  to  me  that  of  course,  it  is  true,  that  an  overzealous 
prosecutor  can  run  with  an^^hing,  but  that's  what  we  have  courts 
for.  But  this  language  is  tried  and  true,  and  surely  not  unconsti- 
tutionally broad  or  vague. 

That's  really  all  I  have,  Mr.  Chairman,  and  I'd  be  happy  to  an- 
swer any  questions. 

[The  prepared  statement  of  Mr.  Tribe  follows:] 

Prepared  Statement  of  Laurence  E.  Tribe 

I  am  honored  to  have  been  invited  to  testify  before  this  conunittee  on  the  constitu- 
tionality of  S.  636,  the  Treedom  of  Access  to  Clinic  Entrances  Act  of  1993."  This 
year,  in  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct.  753  (1993),  the  Su- 
preme Court  substantially  reduced  the  availability  of  Federal  protection  for  women 
seeking  abortions  by  holding  that  Federal  courts  could  not  use  the  conspiracy  sec- 
tion orthe  Klu  Klux  Klan  Act  to  restrict  the  deliberately  obstructive  and  often  vio- 
lent actions  of  groups  determined  to  block  access  to  abortion  clinics.  In  my  view. 
Congress  may  constitutionally  fill  the  gap  left  by  Bray  with  the  proposed  clmic  ac- 
cess bill,  which  is  designed  to  protect  those  who  seek  to  exercise  or  facilitate  the 
constitutional  right  of  reproductive  choice.  As  I  shall  also  explain,  the  proposed  bill 
would  not  violate  any  provision  of  the  Bill  of  Rights. 

There  are  two  affmnative  sources  of  authority  on  which  Congress  may  base  this 
law:  the  Commerce  Clause  of  Article  I,  §8,  cl.  3  of  the  Constitution,  and  the  four- 
teenth amendment,  §5 — the  Enforcement  Clause.  Aft«r  examining  each  in  turn,  I 
will  address  the  first  amendment  sirguments  some  have  made  against  bills  like  S. 
636,  and  will  explain  why  they  are  incorrect. 

I. 

The  proposed  bill  to  protect  access  to  abortion  climes  is  clearly  authorized^  as  an 
affirmative  matter,  by  the  Commerce  Clause.  Congress  has  ample  basis  to  nnd,  as 
S.  636  would,  that  medical  clinics  and  other  facilities  offering  abortion  services 
have  been  tai^eted  in  recent  years  by  an  interstate  campaign  of  violence  and  ob- 
struction" (§2(aXl)),  and  that  such  conduct  burdens  interstate  commerce,  ...  by 
interfering  with  business  activities  of  medical  clinics  involved  in  interstate  com- 
merce and  by  forcing  women  to  travel  from  States  where  their  access  to  reproduc- 
tive services  is  obstructed  to  other  States."  (§2(aX6)). 

First,  some  of  the  women  who  are  obstructed  by  clinic  blockades  are  themselves 
engaged  in  interstate  commerce  by  traveling  from  one  State  to  obtain  abortion  serv- 
ices in  another.  Some  women  may  travel  interstate  to  find  a  more  medically  suitable 
clinic  than  is  available  where  they  reside;  others  live  in  areas  where  there  is  simply 
no  clinic  offering  abortions,  a  situation  that  characterizes  more  than  80%  of  the 
counties  in  the  Nation.  Particularly  in  the  aftermath  of  Bray,  a  patchwork  of  State 
and  local  laws  and  resources  will  be  responsible  for  handling  the  militant  tactics  of 
groups  willing  to  risk  arrest  and  imprisonment  to  prevent  abortions;  thus  the  extent 
to  wnich  blockades  are  present,  or  are  subject  to  effective  regulation  in  each  State, 
will  powerfully  affect  the  decisions  women  must  make  to  travel  interstate  in  order 
to  obtain  abortion  services. 

Although  many  of  the  women  protected  by  S.  636  would,  of  course,  not  be  engag- 
ing in  interstate  commerce,  the  cumulative  impact,  on  interstate  movement  and 
commerce,  of  the  conduct  targeted  by  S.  636  is  plainly  substantial  enou^  to  justify 
congressional  action  under  the  Commerce  Clause.  After  all,  it  has  been  established 
for  half  a  century  that  Congress  has  authority  under  the  Commerce  Clause  to  regu- 
late even  the  farmer  who  grows  his  own  wheat  and  bakes  his  own  bread  simply  be- 
cause this  purely  intrastate  activity,  when  repeated  thousands  or  even  millions  of 
times  across  the  Nation,  can  indirectly  affect  interstate  commerce.  See  Wickard  v. 
Filbum,  317  U.S.  111  (1942).  "Rius,  once  a  class  of  activities  is  found  to  affect  com- 
merce. Congress  may  regulate  all  activities  within  that  class — even  those  that, 
taken  individually,  have  no  interstate  component  and  no  demonstrable  effect  on 
interstate  commerce.  See.  e.g.,  Perez  v.  United  States,  402  UJS.  146,  152-^54  (1971). 
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The  pattern  of  interstate  eflecta  produced  by  the  pressured  movement  of  women 
from  State  to  State  under  a  variegated  patchwork  of  local  enforcement  against 
blockades,  violence  and  physical  intimidation  at  abortion  clinics  is  undoubtedly  suf- 
ficient to  warrant  Congress's  invocation  of  its  commerce  power.  Similarly,  the  shift 
of  demand  for  abortion  services  from  those  areas  where  clinic  access  is  obstructed 
to  those  areas  where  it  is  not  represents  the  sort  of  interstate  economic  effect  that 
is  beyond  the  effective  control  of  any  one  State  and  is  accordingly  a  proper  subiect 
for  congressional  regulation  under  the  Commerce  Clause.  See.  e.g..  Summit  Health. 
Ltd.  V.  Pinhas,  111  S.  Ct.  1842,  1846-48  (1991)  (confirming  that  Congress  may  regu- 
late, through  the  antitrust  laws,  the  economic  activity  of  a  single  health  care  pro- 
vider). 

Second,  it  is  indisputable  that  clinics  that  provide  abortions  necessarily  operate 
within  the  stream  of  interstate  commerce  and  purchase  goods  and  services  that 
move  in  interstate  commerce.  Just  as  Congress  may  "impose  whatever  conditions  it 
wishes,  so  long  as  the  conditions  themselves  violate  no  independent  constitutional 
prohibition,  on  the  privilege  of  producing  for,  serving  customers  in,  or  otherwise  'sit- 
ting astride  the  channels  of,  interstate  commerce,  L.  Tribe,  American  Constitu- 
tional Law  312  (2d  ed.  (1988),  so  Congress  may  enact  whatever  protections  it  deems 
necessary,  so  long  as  those  protections  violate  no  independent  constitutional  prohibi- 
tion, for  facilities,  personnel  and  services  that  utilize  interstate  resources,  that  deal 
with  persons  moving  in  interstate  commerce,  or  that  otherwise  touch  the  stream  of 
commerce.  It  would  be  unthinkable  for  the  Supreme  Court  to  hold  that  Congress 
may  regulate  the  activities  of  abortion  service  providers — requiring  them,  for  exam- 
ple, to  comply  with  minimum  wage  and  antidiscrimination  laws—but  may  not  pro- 
tect those  very  same  abortion  service  providers  from  "vandalism  and  destruction  of 
property  in  and  around  the  facility;  bombings,  arson,  and  murder;  and  other  acts 
of  force  and  threats  of  force."  S.  636,  §2(aX4). 

It  is  true  that  S.  636,  as  written,  covers  not  only  those  acts  of  violence  and  intimi- 
dation which  take  place  within  the  inunediate  vicinity  of  an  abortion  clinic;  it 
reaches  violent  conduct  which  may  be  completely  removed  in  location  from  any  clin- 
ic but  which  is  directed  at  others  because  tney  are  or  have  been  obtaining  or  provid- 
ing abortion  services.  Thus,  the  bill's  prohibitions  would  apply  to  one  who  used  force 
or  threat  of  force  against  a  woman  because  she  had  obtained  an  abortion,  or  against 
a  doctor  in  his  or  her  home  because  of  that  doctor's  role  in  providing  abortion  serv- 
ices. This  fact,  however,  in  no  way  undermines  Congress  s  affirmative  authority 
under  the  Commerce  Clause  to  enact  S.  636,  since  even  violent  activities  far  re- 
moved from  the  locus  of  an  abortion  clinic  but  targeting  those  who  use  its  services 
undoubtedly  have  an  impact  both  on  the  decision  of  women  to  travel  interstate  in 
order  to  obtain  abortion  services  and  on  the  ability  of  abortion  service  providers  to 
function  effectively. 

Finally,  the  fact  that  the  Freedom  of  Access  to  Clinic  Entrances  Act  obviously  has 
noncommercial  objectives  does  not  take  it  outside  the  Commerce  Clause.  The  Su- 

ftreme  Court  has  made  this  conclusion  completely  clear  in  cases  upholding  child 
abor  laws,  health  and  safety  rules,  farmland  conservation  measures,  parklana  pres- 
ervation laws,  and  other  kinds  of  manifestly  noncommercial  legislation  enacted  to 
"regulate  commerce."  Indeed,  as  the  committee  is  aware,  much  of  the  civil  ri^ts 
legislation  of  the  19608  was  premised  on  Congress's  commerce  power.  See  Heart  of 
Atlanta  Motel  v.  United  States,  379  U.S.  241  (1964);  Katzenbach  v.  McClung,  379 
U.S.  294  (1964).  Significantly,  the  Supreme  Court  relied  in  these  cases  on  an  analy- 
sis of  interstate  economic  effects  even  though  the  Civil  Rights  Act  as  ultimately 
adopted  carried  no  congressional  findings  of  fact  linking  racial  discrimination  to 
interstate  travel  and  commerce;  the  court  simply  took  notice  of  the  evidence  before 
Congress  at  the  time  it  enacted  the  legislation. 

As  an  aflirmative  source  of  power,  therefore,  the  Commerce  Clause  is  clearly  a 
sufficient  basis  for  the  Freedom  of  Access  to  Clinic  Entrances  Act. 

n. 

A  second  affirmative  source  of  constitutional  authority  for  S.  636  is  Congress's 
power,  under  Section  5  of  the  fourteenth  amendment,  to  enforce  the  provisions  of 
that  article,  including  the  provisions  dealing  with  "liberty,"  "equal  protection  of  the 
laws,"  and  "the  privileges  or  immunities  of  citizens  of  the  United  States."  Recently, 
in  Planned  Parenthood  v.  Casey,  112  S.  Ct.  2791  (1992),  the  Supreme  Court 
reaflirmed  its  long-standing  holding  that  a  woman's  decision  to  terminate  her  preg- 
nancy prior  to  fetal  viability  is  protected  from  State  interference  by  the  fourteenth 
amendment's  Liberty  Clause.  Accordingly,  Congress  may  properly  find  that  the  re- 

e reductive  health  services  involved  in  S.  636  are  in  need  of  protection  if  the  Liberty 
'lause  is  to  be  fully  enforced. 
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By  its  terms,  however,. the  fourteenth  amendment  restricts  only  State  action,  not 
purely  private  conduct.  It  would  be  difilcult  to  find  State  action  in  the  conduct 
criminalized,  or  made  civilly  actionable,  by  S.  636 — ^unless  one  premised  such  a  find- 
ing on  the  unwillingness  or  inability  oi  State  and  local  law  enforcement  authorities 
to  cope  with  deliberate  clinic — obstruction.  The  proposed  finding  that  "those  engag- 
ing in  such  tactics  frequently  trample  police  lines  and  barricades  and  overwhelm 
State  and  local  law  enforcement  auuionties  and  courts  and  their  ability  to  restrain 
and  emoin  unlawful  conduct  and  prosecute  those  who  have  violated  the  law" 
(§2(aX5))  is  relevant  in  this  regard  but  mi^t  well  be  deemed  insufiicient  bv  a  court 
reluctant  to  enlaige  the  "State  action"  concept.  Even  assuming,  however,  that  there 
is  no  State  action  nere,  I  believe  that  Congress  nevertheless  has  authority  to  reach 
purely  private  blodiades  of  abortion  clinics,  and  purehr  private  assaults  on  persons 
seeking  or  providing  tdxirtion  services.  The  abiUty  of^  Congress  to  reflate  admit- 
tedly private  acts  under  Section  6  of  the  fourteenth  amenounent  requires  some  ex- 
planation. 

In  a  series  of  post-Civil  War  decisions,  most  notably  the  civil  rights  Cases,  the 
Supreme  Court  invalidated  much  of  the  Federal  civil  rights  legislation  enacted  by 
the  Reconstruction  Congress  on  tiie  ground  that,  because  this  legislation  purported 
to  regulate  the  conduct  of  private  citizens  and  not  simply  State  action,  it  was  not 
authorized  by  the  fourteenth  amendment,  and  hence  was  unconstitutional.  See  Civil 
Rights  Cases,  109  UJ5.  3  (1883);  United  States  v.  Harris,  106  U.S.  629  (1883).  When 
the  Supreme  Court  began  to  reconsider  the  reach  of  congressional  power  under  Sec- 
tion 6  of  the  fourteenui  amendment  in  the  1960s,  a  principal  issue  was  thought  to 
be  whether,  under  a  new  theory  of  congressional  authority.  Congress  would  be  able 
to  subject  private  conduct  to  statutory  limitations  pursuant  to  the  fourteenth 
amendment^  Enforcement  Clause. 

In  the  leading  case  on  the  Enforcement  Clause,  Katzenbach  v.  Morgan,  384  U.S. 
641  (1966),  the  Court  upheld,  as  a  valid  exercise  of  congressional  power  under  Sec- 
tion 5,  a  provision  of  the  Voting  Rights  Act  of  1965  that  effectively  overrode  New 
York's  English  literacy  voting  requirement  for  certain  Puerto  Rican  residents  of  New 
York,  even  though  the  Court  had  previously  ruled  that  enforcing  this  requirement 
does  not  in  itseu  violate  the  Fourteenth  or  Fifteenth  Amendment.  The  Court  rea- 
soned that  (jongpness's  power  to  enforce  the  fourteenth  amendment  is  significantly 
broader  than  that  of  the  judiciaiy,  because  Congress  may  determine — on  the  basis 
of  its  superior  fact-finding  capabilities  and  on  the  basis  of  the  broader  range  of  re- 
medial options  open  to  it  as  a  legislative  body — that  certain  measures  are  necessary 
to  remove  impediments  to  the  political  process,  or  to  ensure  that  other  Fedenu 
rights  are  fully  secured. 

Thus,  in  Katzenbach  v.  Morgan,  the  Court  noted  that,  when  Congress  made  it 
easier  tor  Puerto  Ricans  witii  a  specified  level  of  schooling  to  vote  regardless  of  their 
mastery  of  English  or  lack  thereof.  Congress  thereby  facilitated  their  exercise  of 
other  indisputable  Federal  rights,  like  the  right  not  to  be  discriminated  against  on 
grounds  of  their  national  origin  or  their  race  in  the  delivery  of  municipal  services 
and  police  protection.  That  principle,  first  established  in  Katzenbtich,  is  now  well 
accepted.  As  Justice  O'Connor  wrote  more  recently  for  a  majority  of  the  Court,  "(t) 
he  power  to  'enforce'— (the  provisions  of  the  fourteenth  amendment)  may  at  times 
also  include  the  power  to  define  situations  which  Congress  determines  threaten 

Principles  of  equality  and  to  adopt  prophylactic  rules  to  deal  with  those  situations." 
ity  of  Richmond  v.  J.A.  Croson  Co.,  488  U.S.  469,  490  (1989);  see  also  City  of  Rome 
V.  United  States,  446  U.S.  156,  176  (1980)  ("legislation  enacted  under  the  authority 
of  §5  of  the  fourteenth  amendment  (will)  be  upheld  so  long  as  the  Court  [can]  find 
that  the  enactment  is  'plainly  adapted  to  (the)  end'  of  enforcing  the  Equal  Protection 
Clause  and  is  not  prohibited  by  but  is  consistent  with  "the  letter  and  spirit  of  the 
constitution,"'  regardless  of  whether  the  practices  outlawed  bv  Congress  in  them- 
selves violated  the  Equal  Protection  Clause  ")  (citations  omitted). 

During  the  same  Term  in  which  it  decided  Katzenbach  v.  Morgan,  the  Supreme 
Court  intimated  that  Congress  could  in  fact  regulate  at  least  some  private  conduct 
under  the  fourteenth  amendment.  In  United  States  v.  Guest,  383  U.S.  745  (1966), 
six  Justices  joined  one  or  the  other  of  two  concurring  opinions  declaring  that  Con- 
gress possessed  the  power  under  §5  of  the  fourteenth  amendment  "to  enact  laws 
punishing  all  conspiracies  to  interfere  with  the  exercise  of  fourteenth  amendment 
rights,  whether  or  not  State  ofiicers  or  others  acting  under  the  color  of  State  law 
are  implicated  in  the  conspiracy."  Id.  at  782  (opinion  of  Brennan,  J.,  joined  by  War- 
ren, C J.,  and  Douglas,  J.);  id.  at  762  (Clark,  J.,  concurring,  joined  by  Black  and 
Fortas,  JJ.).  Justice  Brennan's  opinion  utilized  an  approach  identical  to  that  which 
he  would  subsequently  apply  in  writing  for  the  Court  in  Katzenbach  v.  Morgan:  "§5 
authorizes  Congress  to  mtu^e  laws  that  it  concludes  are  reasonably  necessary  to  pro- 
tect a  right  created  by  and  arising  under  that  amendment;  and  Congress  is  thus 
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fiillv  empowered  to  determine  that  punishment  of  private  conspiracies  interfering 
with  the  exercise  of  such  a  right  is  necessary  to  its  full  protection."  383  VS.  at  782 
(opinion  of  Brennan,  J.). 

in  dictum  in  District  of  Columbia  v.  Carter,  409  UJ5.  418  (1973),  a  unanimous 
Supreme  Court  subsequently  reaffirmed  the  proposition  that  to  say  that  "[tjhe  four- 
teenth amendment  itself  'erects  no  shield  against  merely  private  conduct'  ...  is 
not  to  say  .  .  .  that  Clongress  may  not  proscribe  purely  private  conduct  under  $6 
of  the  fourteenth  amendment."  409  U.S.  at  424  n.8.  It  is  true  that,  since  Guest  and 
Katzenbach,  the  (Dourt  has  had  no  occasion  to  confront  the  extent  to  which  the  State 
action  requirement  limits  congressional  power  to  enforce  the  fourteenth  amendment. 
Nonetheless,  it  seems  fairly  clecu*  that,  at  least  in  cases  like  (jkiest,  congressional 
power  exists  to  reach  private  conduct.  In  Guest,  Justice  Brennan  treated  the  regula- 
tion of  private  conduct  as  a  means  which  Congress  adopted  in  order  to  insure  that 
individuals  would  in  fact  be  able  to  exercise  their  right  to  e(j[ual  treatment  by  gov- 
ernment, 383  U.S.  at  784  (opinion  of  Brennan,  J.);  proscription  of  private  conduct, 
in  other  words,  was  treated  as  an  ancillary  remedy,  and  thus  was  proper  even  under 
the  narrowest  reading  of  §5's  grant  of  power  to  Congress  to  enforce  the  fourteenth 
amendment.  Cf.  Brewer  v.  Hojae  School  District  No.  46,  238  F.2d  91  (8th  Cir.  1956) 
(Federal  court  has  power  to  eqjoin  private  action  designed  to  prevent  school  boards 
from  furnishing  unsegre^ated  education). 

Thus,  it  is  my  conclusion  that  Congress  has  the  authority  under  Section  6  of  the 
fourteenth  amendment  to  reach  purely  private  conduct  once  Congress  concludes  that 
States  and  municipalities,  acting  alone,  will  be  unable  to  provide  sufficient  protec- 
tion against  private  acts  that  threaten  the  full  enjoyment  of  Federal  constitutional 
rights  such  as  those  reaffirmed  last  year  in  Casey.  In  the  context  of  S.  636,  Con- 
gress may  reasonably  adopt  the  view  that,  because  the  States  are  in  danger  of  being 
overwhelmed  in  their  efforts  to  prevent  private  obstruction  of  access  to  abortion  clin- 
ics, and  private  violence  against  abortion  seekers  and  providers.  Congress  should 
supplement  those  efforts  with  its  own  legislation  under  the  fourteenth  amendment. 

in. 

Some  have  argued  that  the  proposed  clinic  access  bill  would  violate  the  first 
amendment  bv  creating  a  "thought  crime"  or  by  singling  out  for  punishment  those 
with  an  antiabortion  viewpoint.  In  an  essay  in  the  Wall  Street  Journal  (March  31, 
1993),  Professor  Michael  McConneU  of  CThicago  Law  School  argued  that  legislation 
of  this  sort  "criminalizes  speech  that  is  intended  to  'discourage  abortion.'  It  applies 
to  no  other  speech.  (Xher  protestors  who  commit  acts  of  trespass  or  violence — ani- 
mal ri^ts  activists,  antinuclear  protestors,  opponents  of  racism  or  sexism — are  not 
covered  by  the  bill,  even  if  their  protests  are  equally  violent  Congress  has  selected 
a  single  point  of  view— opposition  to  abortion — and  subjected  it  to  penalties  applied 
to  no  other  point  of  view.  Similarly,  in  a  National  Right  to  Life  Committee  release 
(February  26,  1993),  Douglas  Johnson  objected  that  'i.hese  penalties  would  not  apply 
to  those  who  block  the  doorway  of  a  'medical  facility*  in  order  to  protest  animal  re- 
search, promote  AIDS  funding,  demand  national  health  insurance,  protest  unfair 
working  conditions  within  the  facility,  or  whatever.  No  Federal  offense  occurs  unless 
the  impeding  is  done  'with  intent  to  prevent  or  discourage  anv  person  from  obtain- 
ing'  a  'reproductive  health  service'  ....  In  other  words,  (sucn  legislation)  does  not 
simply  seek  to  define  certain  forms  of  conduct  as  Federal  crimes.  Kather,  (it)  would 
apply  harsh  Federal  penalties  only  to  those  who  engage  in  such  conduct  on  the  basis 
01  a  specific  viewpoint — opposition  to  abortion.  No  conviction  is  possible  unless  the 
prohibited  motivation  is  oemonstrated.  So,  in  a  very  real  sense,  (such  legislation] 
seeks  to  create  a  Federal  thought  crime.'" 

These  arguments  are  based  on  a  complete  misreading  of  S.  636  and/or  a  serious 
misunderstanding  of  the  first  amendment.  S.  636  does  not  in  fact  single  out  speech 
at  all,  nor  does  it  even  single  out  conduct  that  expresses  a  particular  viewpomt  or 
conduct  that  is  driven  by  a  specific  ideology.  On  tne  contrary,  the  prohibition  of  S. 
636  extends  to: 

"Whoever — 

(1)  by  force  or  threat  of  force  or  by  physical  obstruction,  intentionally  injures, 
intimidates  or  interferes  with  or  attempts  to  iiyure,  intimidate  or  interfere  with 
any  person  because  that  person  is  or  nas  been,  or  in  order  to  intimidate  such 
person  or  other  person  or  any  class  of  persons,  from — 

(A)  obtaining  abortion  services;  or 

(B)  lawfully  aiding  another  person  to  obtain  abortion  services;  or 

(2)  intentionally  damages  or  destroys  the  property  of  a  medical  facility  or  in 
which  a  medical  facility  is  located,  or  attempts  to  do  so,  because  such  facility 
provides  abortion  services. 
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S.636,  §3. 

Under  this  prohibition,  it  makes  no  diiTerence  at  all  whether  the  interference,  in- 
jury or  destruction  is  accompanied  with  expressions  of,  or  driven  by  a  philosophical 
adherence  to,  a  ri^ts-to-life  viewpoint.  Indeed,  someone  who  believes  fervently  in 
the  ri^t  to  abortion  and  obstructs  clinic  access  simply  in  order  to  dramatize  the 
plight  of  women  and  to  underscore  the  need  for  this  very  legislation  is  no  less  guilty 
under  S.  636  than  is  someone  who  engages  in  the  very  same  abortion-obstructing 
acts  in  order  to  protect  the  unborn.  Similarly,  a  mercenary  who  has  no  views  either 
way  on  this  subject  but  agrees,  in  return  for  a  sum  of  money,  to  firebomb  an  abor- 
tion clinic  or  to  attack  a  woman  seeking  its  services  is  every  bit  as  ^ilty  under  the 
proposed  legislation  as  is  the  individual  whose  conscience  or  religious  convictions 
motivate  such  acts.  In  these  cases,  it  is  irrelevant  why  someone  is  targeting  abortion 
services,  so  long  as  that  person's  conduct  is  triggered  by  the  presence  of  abortion. 
Moreover,  for  purposes  of  the  bill,  it  is  of  no  consequence  whether  the  conduct  which 
obstructs  access  to  an  alrartion  clinic  in  order  to  prevent  women  from  obtaining 
abortions  arises  out  of  an  antiabortion  rallv  or  protest,  or  out  of  some  other  activity 
initially  having  no  relation  whatever  to  abortion.  S.  636  as  written  makes  no  dis- 
tinction on  the  basis  of  ihe  nexus  between  the  specific  actions  prohibited  and  the 
antecedent  or  background  activity  surrounding  those  prohibited  actions. 

Of  course,  purely  as  a  statistical  or  empirical  matter,  these  instances  of  clinic  ob- 
struction divorced  from  an  antiabortion  viewpoint  may  be  rare.  But  there  is  no  indi- 
cation either  in  the  statute  itself,  or  in  what  I  believe  motivates  its  proponents,  that 
S.  636  is  merely  a  pretext  for  punishing  or  suppressing  antiabortion  views  or  state- 
ments. S.  636  IS  written  in  terms  that  are  independent  of  any  would-be  violations' 
views  not  because  its  authors  have  come  up  with  a  stratagem  for  defeating  first 
amendment  objections  but,  rather,  for  the  simple  reason  that  Congress's  concern 
about  clinic  tuxess  is  genuinely  independent  of  what  those  who  obstruct  such  access 
in  order  to  prevent  abortion  happen  to  believe  or  choose  to  say. 

It  is  crucial  to  recognize  that  nothing  in  the  first  amendment  remotely  shields  ob- 
jectively defined,  nonspeech  conduct  from  regulation  simply  because  manv  or  even 
most  of  those  who  engage  in  that  conduct  are  likely  to  share  a  certain  philosophy 
or  viewpoint.  So  too,  nouiing  in  the  first  amendment  prevents  government  from  se- 
lectively protecting,  from  physical  interference  or  threat,  those  who  are  attempting 
to  obtain  or  proviae  access  to  a  particular  set  of  constitutionally  protected  services. 
Nor  need  Congress  be  indifferent  between  physical  interference  that  just  happens 
to  prevent  sudi  access — as  with  a  burglaiy-motivated  mugging  of  a  doctor  wno  is 
waUcing  to  an  abortion  clinic  after  a  stop  at  the  bank — and  physical  interference 
that  occurs  in  order  to  prevent  access  to  abortion.  Just  as  Congress  can  properly 
decide  to  provide  protection  for  those  who  seek  to  exercise  or  facilitate  the  right  of 
interstate  travel,  or  those  who  seek  to  exercise  or  facilitate  the  right  to  vote  on  a 
nondiscriminatory  basis,  or  those  who  seek  to  exercise  or  facilitate  the  right  to  a 
racially  desegregated  public  education,  so  Congress  can  properly  decide  to  protect 
those  who  seek  to  exercise  or  facilitate  the  right  to  terminate  a  pregnancy  without 
simultaneously  addressing  other  rights,  and  without  simultaneously  addressing 
purely  incidental  interference  with  the  rights  it  has  chosen  to  protect. 

Indeed,  the  argument  that  this  proposed  legislation  creates  a  "thought  crime,"  or 

Senalizes  conduct  based  upon  a  nonprescribable  viewp>oint  or  message  that  such  con- 
uct  expresses,  would,  if  taken  seriously,  invalidate  title  VII  and  much  of  the  exist- 
ing corpus  of  Federal  criminal  civil  rights  legislation,  the  operative  language  of 
which  has  largely  been  incorporated  into  S.  636. 

For  example,  18  U.S.C.  §245  makes  it  a  crime  for  an  individual  "by  force  or  threat 
of  force"  to  willfully  intimidate  another  person  in  order  to  prevent  that  person's  par- 
ticipation in  various  activities  (including  voting  and  government  benefits). 

Similarly,  42  UjS.C.  §3631  makes  it  a  crime  to  interfere  willfully  with  any  person 
in  the  acquisition  or  occupation  of  a  dwelling  because  of  that  person's  race,  color, 
religion,  sex,  handicap,  familial  status  or  national  origin.  Of  course,  most  of  them 
who  violate  this  section  are  likely  to  be  motivated  by  racial,  religious,  or  sex-based 
bigotry — attitudes  that,  however  hateful,  are  fully  protected  by  the  first  amendment. 
But  a  legislature's  decision  to  regulate  conduct  is  not  rendered  suspect  under  the 
first  amendment  simply  because  those  likely  to  engage  in  that  conduct  will,  in  most 
cases,  share  a  racist  or  otherwise  bigoted  viewpoint.  As  the  Supreme  Court  observed 
in  the  cross-burning  case,  RA.V.  v.  City  of  St.  Paul,  112  S.  Ct.  2538  (1992),  "[w]here 
the  government  does  not  target  conduct  on  the  basis  of  its  expressive  content,  acts 
are  not  shielded  from  regulation  merely  because  they  express  a  discriminatory  idea 
or  philosophy."  Id.  at  2546-^7. 

The  Freedom  of  Access  to  Clinic  Entrances  Act  would  punish  those  engaged  in  vi- 
olence and  intimidation  with  the  intent  to  prevent  others  from  exercising  their  con- 
stitutional right  to  obtain  or  provide  abortion  services.  Sinailarly,  a  number  of  exist- 
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in^  civil  ri^ts  laws  punish  those  who  engage  in  certain  types  of  violent  conduct 
with  the  intent  to  prevent  the  exercise  of  other  constitutionally  protected  ri^ts. 
Nothing  in  the  holding  or  rationale  of  the  Court's  decision  in  RA.V.  suggests  that 
Congress  must  be  neutral  as  between  acts  which  have  the  purpose  of  preventing 
people  from  exercising  or  facilitating  the  constitutional  right  to  terminate  a  preg- 
nancy, and  acts  which  have  no  such  purpose  but  are  directed  instead  at  preventing 
the  exercise  of  other  ri^ts  (e.g.,  the  right  to  obtain  some  other  medical  service),  or 
at  conduct  havinsr  no  relation  to  the  exercise  of  any  Federal  right  at  all. 

Moreover,  the  RA.V.  decision  involved  expression,  and  the  nrst  amendment  objec- 
tion in  that  case  dealt  with  the  viewpoint  discrimination  built  into  the  St.  Paul  ordi- 
nance as  construed  by  the  State's  highest  court.  S.  636,  in  contrast,  regulates  only 
conduct,  not  speech  or  expression,  and  incorporates  no  viewpoint  discrimination 
whatever.  It  simply  prohibits  the  a/A  of  intentionally  obstructing  access  to  certain 
medical  facilities.  Unlike  the  ordinance  struck  down  in  R.A.V.,  S.  636  does  not  even 
purport  to  regulate  expressive  conduct,  or  conduct  that  inherently  has  a  substantial 
expressive  component.  The  clinic  access  bill  does  not  prohibit  picketing,  demonstrat- 
ing, speech-making,  talking  or  otherwise  expressing  one's  ideas,  unless  and  until 
someone  engages  in  physical  conduct  that  is  intended  to  prevent  or  punish  abortion. 
And,  to  the  extent  that  the  bill  might  indirectly  affect  some  protest  activity,  it  does 
not  do  so  in  a  viewpoint-based  manner  and  easily  satisfles  the  requirements  set 
forth  by  the  Supreme  Court  in  United  States  v.  O'Brien,  391  U.S.  367  (1968).  In 
O'Brien,  the  Court  held  that  a  law  which  regulates  nonspeech  conduct  is  valid  as 
long  as  (1)  it  serves  an  'important  or  substantial  governmental  interest  unrelated 
to  uie  suppression  of  free  expression"  and  (2)  the  "restriction  ...  is  no  greater 
than  is  essential  to  the  furtherance  of  [the  important  government]  interest."  391 
VS.  at  376-77.  Thus,  any  purely  incidental  effects  which  S.  636  might  have  on  pro- 
tected expressive  activity  such  as  peaceful  antiabortion  protests  would  be  irrelevant 
for  purptwes  of  the  first  amendment.  Nothing  in  the  Bill  of  Rights  prevents  Con- 
gress from  telling  protesters,  along  with  everyone  else,  that  they  must  obey  view- 
point-neutral rules  against  violence  designed  to  prot«:t  those  who  exercise  their 
rights. 

IV. 

The  argument  that  S.  636  would  create  a  "thought  crime"  and  discriminate  on  the 
basis  of  viewpoint  is  substantially  similar  to  the  position  adopted  by  the  Wisconsin 
Supreme  Court  in  Wisconsin  v.  Mitchell,  No.  92-^515  (areued  April  21,  1993),  with 
respect  to  Wisconsin's  hate  crimes  statute,  which  provided  for  enhanced  penalties 
where  an  assailant  commits  an  assault-type  crime  against  a  victim  because  of  the 
victim's  race,  sex,  religion  or  other  prombited  characteristic.  Mitchell  was  a  mis- 
guided decision  which  I  fully  expect  the  U.S.  Supreme  Court,  either  unanimously 
or  nearly  so,  to  reverse  this  June  or  July.  As  Wisconsin  Supreme  Court  Justice 
Bablidi  pointed  out  in  his  dissent  in  Mitchell,  the  proscription  in  that  State's  hate 
crimes  statute  is  no  different  in  principle  from  the  proscription  in  Title  VU  of  the 
1964  Civil  Rights  Act,  42  VS.C.  §2000e.  In  both,  it  is  insufficient  for  liability  that 
the  defendant  engaged  in  a  prohibited  act  (an  assault-type  crime  under  the  hate 
crinoes  statute,  or  an  adverse  employment  decision  under  'Title  VII)  against  a  mem- 
ber of  a  protected  group  (substantially  the  same  group  under  both  types  of  statutes). 
Rather,  txith  statutes  require  a  third  element:  that  the  defendant  engaged  in  the 
prohibited  act  against  the  member  of  that  protected  group  on  the  basis  of  (or  be- 
cause oO  the  victim's  status  tis  a  member  of  the  protected  group.  The  same  analysis 
holds  with  respect  to  many  other  civil  rights  statutes,  such  as  18  U.S.C.  §242  (civil 
rights  criminal  statute),  and  42  UJS.C.  §1985(3)  (prohibiting  iryury  to  a  person  or 
a  person's  property  "on  account  oP  the  victim's  support  of  a  candidate  in  a  Federal 
election). 

In  other  words,  selecting  a  victim  for  an  adverse  emnloyment  decision  because  of 
his  or  her  race  is  no  different  from  selecting  a  victim  for  an  assault  because  of  his 
or  her  race,  and  prohibiting  both — or  enhancmg  the  penalty  for  both — is  equtdly  con- 
stitutional. There  is  no  persuasive  basis  on  which  to  distinguish  the  title  VII  anal- 
ogy. Since  title  VTI  is  not  distinguishable,  and  since  it  is  quite  inconceivable  that 
the  Supreme  Court  would  be  prepared  to  hold  title  VII  unconstitutional,  I  am  con- 
fident that  the  Supreme  Court  wiD  uphold  the  hate  crimes  statute  in  Mitchell. 

If  that  statute  is  upheld,  the  result  would  be  both  unsurprising  auid  fully  consist- 
ent with  the  analysis  offered  above  as  to  the  constitutionabty  of  the  proposed  clinic 
access  bill.  For  there  is  no  real  difference  in  principle  between  (1)  legislative  power 
to  criminalize  conduct  based  in  part  on  the  accused's  selection  of  a  victim  in  terms 
of  that  victim's  race  or  sex  or  religion,  and  (2)  legislative  power  to  criminalize  con- 
duct based  in  part  on  whether  that  conduct  seeks  to  interfere  with  a  person  because 
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that  person  seeks  to  exercise  (or  to  assist  another  in  exercising)  a  specific  constitu- 
tional rij^t.  In  both  instances,  the  legislature  is  not  singling  out  speech,  punishing 
an  act  because  of  what  it  expresses,  or  defining  the  boundaries  oi  a  law's  reach  in 
terms  of  anyone's  attitudes,  viewpoints  or  beliefs. 

As  noted  eaiiier.  althou^  it  is  irrelevant  for  purposes  of  S.  636  why  someone  de- 
cides to  taivet  aoortion  services  as  such,  it  does  matter  that  that  person  be 
targeting  suoi  services  because  of  their  connection  with  abortion.  Hius,  S.  636  does 
not  readi  an  individual  whose  physical  activities  happen  to  obstruct  access  to  an 
abortion  clinic  but  do  so  only  because,  for  example,  that  individual  vd  engaged  in 
a  family  squai)ble  or  a  labor  dispute  with  someone  who  woriis  at  a  place  that  is, 
incidentally,  an  abortion  clinic.  However,  this  fact  does  not  undermine  the  bill's  va- 
lidity, unless  one  is  willing  to  say  that  anv  inquiiy  into  an  ofifendei's  State  of  mind 
somehow  renders  the  oonauct  prohibited  dv  S.  636  a  *iiiou^t  crime."  But  this  ex- 
treme theory  would  effectively  turn  into  tnou^t  crimes"  mudi  of  the  existing  cor- 
pus of  State  and  Federal  criminal  law,  nearly  all  of  which  requires  inqniiiy  into  the 
wrongdoer's  State  of  mind  to  determine  whether  violence  against  another  was,  for 
example,  premeditated  or  accidental  and,  if  premeditated,  whether  it  was  motivated 
by  a  legislatively  specified  factor  like  the  decision  to  victimize  someone  on  account 
01  race.  Just  as  sucn  civil  rij^ts  statutes  may  identi^  as  especially  troublesome  any 
violence  that  is  triggered  by  the  victim's  race,  so  S.636  may  identify  interference 
with  abortion  services  as  especially  troublesome  when  triggered  by  the  fact  of  abor- 
tion. Any  other  view  would,  for  example,  render  the  Federal  laws  against  treason 
unconstitutional  under  the  first  ameniunent,  for  they  make  criminali^  turn — as  the 
body  of  the  Constitution  itself  requires  in  Article  m,  $3 — on  intent  to  aid  the 
enemy. 

V. 

I  turn  finally  to  the  question  wdiether  S.  636's  coverage  of  threatLs]  of  force" 
mi^t  render  it  unconsti^tional  under  the  first  amendment.  It  would  not.  As  noted 
earner,  this  language  is  identical  to  that  in  many  Federal  criminal  civil  ri^ts  laws. 
See,  e.g.,  18  U.S.C.  §245  (making  it  a  crime  for  a  person  acting  alone  "^y  force  or 
threat  of  force"  willfully  to  intimidate  another  person  because  ofraoe,  color,  religion 
or  national  origin  to  prevent  that  person's  exercise  of  various  ri^ts);  42  US.C. 
$3631  (making  it  a  crime  willfully  to  interfere  1>v  force  or  threat  of  force"  with  any 
person  in  the  acquisition  or  occupation  of  a  dweUing  because  of  that  person's  race, 
color,  religion,  sex,  handicap,  familial  status  or  national  origin).  Thus,  a  finding  that 
the  Free£>m  of  Access  to  (Jlinic  Entrances  Act's  language  violates  the  first  amend- 
ment would  invalidate  these  other  laws  as  well.  No  sudi  finding  is  plausible. 

In  several  leading  cases,  the  Supreme  Court  has  made  dear  the  oasis  upon  which 
such  statutes  are  fully  compatible  with  the  first  amendment.  In  Watts  v.  United 
States,  394  U.S.  705  (1969),  for  exan^ile,  the  Court  reversed  a  Federal  conviction 
for  threatening  the  President's  life  where  the  defendant  merely  used  political  hyper- 
bole in  saying,  at  a  public  rally,  *If  thejr  ever  make  me  carry  a  rifle,  the  first  man 
I  want  to  get  in  my  si^ts  is  LBJ."  In  toe  course  of  that  ruling,  the  Court  held  that 
intimidation  by  any  genuine  threat  of  violence  would  not  be  protected  speech:  "What 
is  a  threat  must  be  distinguished  finm  what  is  constitutionally  protected  speech." 
394  VS.  at  707.  See  also  United  States  v.  Gilbert,  813  F.2d  1524,  1529  (9th  Cir. 
1987)  (upholding  the  constitutionality  of  42  UJS.C.  §3631  under  the  first  amend- 
ment, and  finding  that  ^a]n  illegal  course  of  conduct  is  not  protected  by  the  first 
amendment  merely  because  the  conduct  was  in  part  carried  out  bv  language  in  con- 
trast to  direct  action,"  and  that  "[c]eitain  types  of  expression  whidi  by  their  veiy 
nature  inflict  injury  or  tend  to  incite  an  immediate  breadi  of  the  peace  are  arguably 
unprotected").  The  Gilbert  court  applied  Watts  and  observed  that  the  statute's  re- 
quirement of  intent  to  intimidate  serves  to  insulate  the  statute  fiom  unconstitu- 
tional application  to  protected  speedu"  Gilbert,  813  F.2d  at  1529.  The  proposed  leg- 
islation, like  42  U.S.C.  §3631,  expressly  covers  only  threats  of  force  made  with  the 
specific  intent  to  intimidate  or  interfere  with  those  who  seek  to  obtain  or  provide 
aoortion  services.  Accordinglv,  there  is  no  constitutional  infirmity  in  the  clinic  ac- 
cess bill's  extension  beyond  the  actual  use  of  force  to  include  as  well  certain  threats 
to  use  force. 

VL 

Finally,  beyond  its  compliance  with  the  letter  of  the  Constitution,  legislation  pro- 
tecting women  and  clinic  personnel  6rom  deliberate  physical  interference  with  access 
to  abortion  would  in  no  way  violate  the  spirit  of  a  society  tolerant  of  strongly  oppos- 
ing views,  and  structured  along  the  deliberately  decentralized  lines  of  Federalism. 
S.  636  would  include  a  finding  tiiat  "those  engaging  in  (violence  and  obstruction) 
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frequently  trample  police  lines  and  barricades  and  overwhelm  State  and  local  law 
enforcement  authorities  and  courts  and  their  ability  to  restrain  and  eiyoin  unlawful 
conduct  and  prosecute  those  who  have  violated  the  law."  (§2(aX5)).  The  reasonable- 
ness of  this  finding  is  readily  apparent.  In  the  wake  of  Bray,  clinics  and  women 
must  now  largely  rely  on  State  courts  to  issue  injunctions  and  on  local  police  to  pro- 
vide enforcement.  But  State  and  local  authorities,  which  are  properly  sensitive  to 
the  ri^ts  of  peaceful  protest  as  well  as  to  the  rights  of  women  seeking  abortions, 
have  at  times  been  caught  in  the  middle  and  have  not  always  provided  adeqruate 
protection  for  the  rights  of  clinic  patients  and  personnel,  much  as  they  might  have 
wished  to  do  so.  The  experience  to  this  effect  in  Wichita  and  elsewhere  sadly  dem- 
onstrates that  even  criminal  prosecution  and  punishment  under  State  and  local 
laws  will  often  prove  insufficient  to  deter  repeated  blockades  and  physical  violence 
ortiiestrated  by  a  widespread  interstate  campaign — one  that  ^s  well  beyond  the 
peaceful  protest  to  whicn  an  open  society  must  remain  committed.  Accordingly,  it 
18  fully  consistent  with  principles  both  of  Federalism  and  of  free  speech  for  Congress 
to  enact  legislation  to  provide  Federal  remedies  for  the  victims  of  such  recurring  na- 
tionwide lawlessness.  In  the  long  run,  in  fact,  only  a  nation  that  provides  adequate 
remedies  for  such  violence  can  be  expected  to  provide  unstinting  protection  for  free 
speech. 

In  sum.  Congress  has  ample  authority  to  enact  S.  636  to  ensure  that  women,  who 
have  the  theoretical  right  to  abortion,  in  fact  have  access  to  that  right.  Moreover, 
this  bill,  physically  protecting  those  who  seek  to  obtain  or  provide  abortion  services, 
is  written  in  a  manner  that  avoids  any  violation  of  the  first  amendment's  letter  or 
spirit;  it  leaves  antiabortion  speech  and  peaceful  protest  untouched,  and  it  is  care- 
fuUy  designed  to  avoid  singling  out  for  special  penalties  or  restrictions  acts  that  are 
identified  in  terms  of  the  views  that  such  acts  express  or  the  beliefs  that  such  acts 
reflect.  S.  636  is  therefore  fully  consistent  with  the  U.S.  Constitution. 

Senator  Gregg.  I  have  some  questions,  but  the  chairman  obvi- 
ously has  the  floor. 

The  Chairman.  We'll  have  6  minute  rounds,  and  I  just  have  a 
few  questions. 

The  language  which  we  refer  to  as  being  part  of  the  Fair  Housing 
and  other  civil  rights  language,  that  has  been  tested,  has  it  not,  in 
the  courts  and  been  upheld? 

Mr.  Tribe.  Yes,  ana  uniformly  upheld. 

The  Chairman.  So  it  iis  important,  I  think,  that  we  understand 
that  as  a  factor.  Members  may  have  some  differences  on  that  provi- 
sion, but  I  think  it  is  important  that  we  understand  it. 

There  are  those  who  think  that  if  this  bill  is  passed,  it  will  sup- 
press antiabortion  speech  or  chill  robust  debate  over  abortion.  Your 
reaction? 

Mr.  Tribe.  Well,  I  don't  think  that  it  has  that  purpose,  and  I  am 
confident  that  it  wouldn't  have  that  effect.  I  would  point  partly  to 
the  language  that  a  member  of  this  committee — I  think  it  was  Sen- 
ator Simon — already  pointed  to,  that  nothing  in  it  should  be  con- 
strued to  prohibit  expression  protected  by  the  first  amendment. 

Apart  from  that,  I  would  point  to  the  care  and  precision  with 
which  the  language  has  been  drafted.  It  talks  only  about  people 
who,  by  force  or  threat  of  force  or  physical  obstruction,  inten- 
tionally injure,  intimidate,  or  attempt  to  do  so.  No  one  has  sug- 
gested that  those  things  are  protected  by  the  first  amendment. 

Senator  Mikulski's  example  of  someone  walking  around  with  a 
rosary,  even  if,  as  Dr.  Rodriguez  said,  that  might  make  some  pa- 
tient nervous — and  you  could  call  him  as  your  expert  witness— but 
the  ultimate  issue  would  be  does  this  statute  make  conduct  illegal 
if  it  makes  someone  nervous?  No.  It  has  got  to  be  force  or  threat 
or  force  or  physical  obstruction  that  intentionally  injures,  intimi- 
dates or  interferes. 
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I  suppose  you  could  block  access  with  your  body  while  holding  a 
rosary,  and  tiiat  mig^t  be  physical  obstruction,  but  I  really  cannot 
imagine  how  this  language  coidd  be  used  by  a  prosecutor,  however 
creative  or  zealous,  in  any  successful  way  to  inhibit  protected  ex- 

Fression — picketing,  yelling,  chanting,  showing  pictures  of  fetuses, 
thir^  people  have  a  right  to  do  that 

I  agree  tJiat  on  all  issues,  and  especially  issues  this  profoundly 
difficult  and  divisive,  the  worst  possible  thing  for  a  free  society  to 
do  is  to  silence  protest,  and  this  law  would  not  do  that. 

The  Chairman.  You  have  addressed  the  first  amendment  objec- 
tions on  the  bill.  Is  there  any  ar^ment  in  addition  that  the  law 
could  interfere  with  the  free  exercise  of  reHgion  in  the  case  of  reli- 
giously motivated  violations? 

Mr.  Tribe.  I  don't  think  the  argument  could  be  made  success- 
fully. That  is,  the  free  exercise  of  religion,  however  deeply  and  pro- 
foundly held,  does  not  include  the  right  to  use  force  or  physical  vio- 
lence against  anyone  or  against  property.  It  is  not  that  some  reli- 
gions might  not  teach  that;  it  mig^t  be  your  genuine  religious  be- 
lief that  you  have  an  obUgation  to  kill  somebody.  But  that  is  not 
a  defense,  and  this  law  I  think  doesn't  take  away  anvbodys  free- 
dom of  religion.  They  could  invoke  a  religious  defense,  but  it  would 
fail  because  the  law  is  narrowly  drawn  to  achieve  a  clearly  compel- 
ling governmental  interest  So  that  even  if  in  fact  a  pending  piece 
of  legislation,  the  religious  freedom  act,  S.  578,  I  believe  it  is,  the 
Religious  Freedom  Restoration  Act  of  1993,  even  if  it  were  passed, 
in  the  end,  because  it  allows  the  Government  to  prevail  by  showine 
that  it  is  using  the  least  restrictive  means  of  furthering  a  compel- 
ling interest,  I  think  as  a  result  of  that,  the  Freedom  of  Access  Act 
would  trump  the  rehgplous  freedom  act  in  a  face-off  between  the 
two,  and  I  would  hope  it  wouldn't  come  to  that 

The  Chairman.  Senator  Gregg. 

Senator  Gregg.  Can  you  define  "willfully"  for  me  in  legal  terms? 

Mr.  Tribe.  Well,  most  courts  have  said  that  willfulness  requires 
a  clear  and  specific  intent,  not  just  knowledge,  of  a  foreseeable  con- 
sequence, but  a  deliberate  intent  to  bring  about  a  certain  result.  It 
is  not  really  a  requirement  of  a  subjective  malice  sort.  That  is,  it 
doesn't  say  anything  about  the  animus  with  which  you  have  to  act. 
But  it  has  been  construed  ever  since  the  1940's,  in  connection  with 
civil  rights  legislation,  to  back  up  the  specific  intent  requirement. 
So  that,  for  example,  in  your  question  about  the  disgnmtled  em-  \ 
ployee,  because  the  statute  uses  this  kind  of  narrowing  language, 
the  result  really  is  that  you  could  not  convict  simply  because  the 
person  happened  to  have  a  dispute  with  an  abortion  facihty. 

Senator  Gregg.  Welh  of  course,  245  does  use  "willfully,   but  this 
language  doesn't  have   willfully"  in  it. 

Mr.  Tribe.  That's  right,  but  "willfiiUy"  has  not  been  thought  to 
add  anything  to  "intentionally"  in  a  context  like  this.  That  is,  "will- 
ful" does  not  mean  with  a  kind  of  nasty  attitude;  it  just  means  with 
specific  intent.  And  laws  of  exactly  this  sort  have  been  upheld,  in- 
terpreting the  word  "intent"  in  a  narrow  enough  way  to  say  this. 
I  think  out  of  an  excess  of  caution,  "willfully"  is  sometimes  in- 
cluded, but  when  I  have  read  the  cases,  I  can't  detect  a  scintilla 
of  difference  in  the  meaning  that  is  added  by  the  word  "willfully." 
It  just  makes  a  little  more  lawyer's  work  to  throw  in  another  word. 
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Senator  Gregg.  Well,  but  when  you  gave  a  legal  definition  of  the 
word  "willfully,"  it  seems  to  be  a  much  stronger  standard  of  proof 
than  just  "attempts"  or  "intimidates." 

Mr.  Tribe.  But  here,  the  key  thing  isn't  just  "intimidate."  The 
question  is  whether  someone  is  intentionally  doing  something 

Senator  Gregg.  I  understand  that. 

Mr.  Tribe.  — because  the  facility  provides  abortion  services.  How 
do  you  prove  that  it  is  intentional  because  of  that?  The  only  way 
you  can  prove  that  is  that  that  was  the  reason  the  person  did  it, 
and  that  is  really  the  key  to  proving  "willfulness"  when  that  word 
is  used. 

Senator  Gregg.  Is  there  any  place  that  you  have  seen  the  term 
"physical  obstruction"?  Is  that  somewhere  in  some  other  legisla- 
tion? 

Mr.  Tribe.  I'd  have  to  research  it.  So  far,  I  see  those  words  as 
providing  an  added  and  more  concrete  instance  of  the  use  of  force. 
That  is,  when  this  statute  says  Torce  or  threat  of  force" 

Senator  Gregg.  Yes;  it's  really  a  new  word  of  art.  I  mean,  I  can 
understand  "force"  and 

Mr.  Tribe.  It's  not  a  terribly  uncommon  idea. 

Senator  Gregg.  — I  understand  "threat  of  force,"  but  when  you 
say  "physical  obstruction" — well,  let  me  ask  you  a  Iwpothetical. 
You  are  the  mother  of  a  teenager,  and  you  live  in  a  State  where 
there  is  no  parental  consent  required,  and  your  daughter  says  she 
is  going  to  go  and  get  an  abortion.  The  mother  stands  at  the  door 
of  the  house  before  she  leaves  the  house  and  says,  "No;  I  don't 
think  you  should  go  get  an  abortion,  and  let  me  explain  to  you 
why."  The  daughter  says,  "No.  I'm  going  to  go  and  get  an  abortion." 

Under  this  language — she  was  standing  at  the  door — wouldn't 
that  represent  physical  obstruction  which  intimidated? 

Mr.  Tribe.  I  guess  I  would  need  to  know  more  facts.  And  let 
me 

Senator  Gregg.  But  I  mean,  the  opportunity  is  there  for  a  case; 

right?  ^     , 

Mr.  Tribe,  —let  me  be  honest  with  you.  Senator  Gregg.  I  don  t 
think  that  the  problem  you  pose  has  anything  to  do  with  the  words 
"physical  obstruction."  You  could  get  rid  of  those  words  and  still 
give  me  the  hypothetical. 

Senator  Gregg.  Yes,  I  know. 

Mr.  Tribe.  That  is,  if  you  forcibly  hold  someone— the  problem 
you  are  posing  is  whether  there  should  be  an  exception  for  actions 
by  parents.  That's  a  different  problem,  I  think. 

Senator  Gregg.  No,  I  am  not.  I  am  just  saying  there  is  a  fact 
pattern  where  I  think  everybody  would  generally  say  that,  well,  the 
mother  has  a  right  to  get  her  point  across  to  her  daughter  before 
the  daughter  goes  for  the  abortion,  and  yet  in  getting  her  point 
across  to  her  daughter,  a  mother  speaking  to  a  daugjhter,  just  like 
a  priest  speaking  to  a  parishioner,  is  going  to  be  fairly  intimidat- 
ing. And  I  do  think  that  this  language  is  vague  enough  to  allow  the 
opportunity — a  fairly  significant  opportunity — ^for  prosecution. 

In  your  testimony,  vou  make  it  clear  that  this  is  not  tied  to  the 
physical  location  of  the  abortion  clinic;  it  could  clearly  happen  in 
a  home,  or  it  could  happen  in  a  church.  I  mean,  you  could  find  a 
priest  being  subject  to  this  language  also,  who  takes  a  parishioner 
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aside  and  says,  "Hey,  I  understand  you  are  going  to  get  an  abor- 
tion. Let  me  tell  you  wh^  you  shouldn't."  That  parishioner  then  po- 
tentially has  been  intimidated  because  of  her  religious  beliefs. 

Mr.  Tribe.  Senator,  if  you  want  to  deal  with  the  problem  of 
someone  physically  kidnapping  or  attacking 

Senator  Gregg.  I  am  not  talking  about  physically  kidnapping. 

Mr.  Tribe.  Could  I  answer  your  question? 

Senator  Gregg.  Tm  talking  about 

Mr.  Tribe.  Could  I  answer  your  question? 

Senator  Gregg.  Yes,  you  can,  but  it  doesn't  deal  with  physically 
kidnapping. 

Mr.  Tribe.  I  know,  but  my  answer  does. 

Senator  Gregg.  OK. 

Mr.  Tribe.  That  is,  a  law  of  this  kind  would  have  a  gaping  loop- 
hole if  it  did  not  deal  with  the  problem  of  trying  by  physical  force, 
away  from  the  site  of  a  cUnic,  to  prevent  someone  from  having  an 
abortion. 

Senator  Gregg.  I  agree  with  that. 

Mr.  Tribe.  Once  you  draft  any  language  to  deal  with  that  prob- 
lem, any  language,  it  is  subject  in  extreme  hypothetical  to  exam- 
ples in  which  you  might  not  want  to  go  ahead. 

Senator  Gregg.  These  are  not  extreme  hypotheticals. 

Mr.  Tribe.  But  it  seems  to  me  that  it  would  be  extreme  for  a 
prosecutor  to  intrude  into  a  family  squabble  and  to  say,  "Well,  be- 
cause you  were  standing  in  the  door,  ma'am,  to  talk  to  your  daugh- 
ter, you  are  violating  this  law."  There  is  no  language  that  can  solve 
the  problem  of  abuse  of  discretion,  and  no  law  to  protect  the  pro- 
life  side  of  this,  either,  could  deal  with  that. 

Suppose  you  drafted — as  I  gather  you  or  Senator  Coats  mig^t 
want  to — a  similar  law  to  protect  people  from  being  physically  at- 
tacked because  of  their  pro-hfe  views.  You  could  then  come  up  with 
a  case  in  which  a  father  talks  to  his  son,  who  is  a  member  of  Oper- 
ation Rescue,  and  he  physically  restrains  him  and  says,  "I  don't 
want  you  going  down  to  that  clinic."  And  at  that  point,  you  would 
have  the  hypothetical:  Is  the  father  violating  the  law? 

It  seems  to  me  that  that  is  why  we  have  courts,  and  that  is  why 
we  allow  people  to  exercise  human  judgment.  It  is  possible  to 
stretch  these  words  that  way,  it  is  possible  to  stretch  any  words, 
but  I  don't  think  that  any  law  can  ever  be  written  that  is  immune 
from  that  kind  of  possibility.  That's  all  I  was  trying  to  say. 

Senator  Gregg.  And  I  guess  mv  point  is  that  this  lang^uage,  "in- 
timidate" and  "attempt  to  intimidate"  and  "physical  obstruction" — 
and  especially  "physical  obstruction,"  I  think,  is  a  new  word  of  art, 
and  "intimidate"  is  a  very  ambiguous  word  of  art 

Mr.  Tribe.  But  not  new. 

Senator  Gregg.  — and  that  we  should  be  more  specific. 

Mr.  Tribe.  But  Senator,  Section  245,  for  example,  if  you  don't 
like  the  way  your  child  is  going  to  vote,  and  you  sit  tnem  down  for 
a  serious  talk,  although  they  are  over  18,  you  could  have  made  ex- 
actly the  same  argument  about  18  U.S.C.  Section  245(b)(1);  you  are 
by  force  or  threat  of  force  attempting  to  interfere  with  or  intimidate 
a  person  because  of  that  person's  voting. 

Does  that  mean  that  Congress  should  not  have  protected  voting 
under  Section  245?  I  think  mat  would  be  a  prescription  for  legisla- 
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tive  deadlock  if  the  fact  that  we  can  imagine  such  hypoiheticals — 
and  they  are  every  bit  as  imaginable  with  respect  to  voting  as  they 
are  with  respect  to  abortion — means  that  we  should  give  up  the 
task  of  legislating. 

Senator  Gregg.  Well,  nobody  is  suggesting  we  give  up  the  task 
of  legislating,  just  that  we  legislate  with  as  much  preciseness  as 
possiole. 

Mr.  TRffiE.  Well,  I  think  this  law  does  that,  and  it  is  as  precise 
as  Section  245,  which  has  not  caused  the  kinds  of  problems  you 
suggest. 

The  Chairman.  Actually,  "obstruction"  has  been  used  in  the  var- 
ious legislation  dealing  with,  for  example,  obstruction  of  justice  out- 
side of  courthouses,  as  I  understand,  and  other  kinds  of  statutes 
as  well. 

Mr.  Tribe.  I  guess  that  is  even  a  vaguer  notion  of  obstruction 
than  physical  obstruction,  perhaps.  And  certainly  there  are  ob- 
struction of  justice  statutes — and  I'm  sure  that  if  you  scan  it  on 
Lexus,  you  will  find  dozens  of  laws  that  use  the  phrase  "physical 
obstruction."  I  cannot  imagine  that  that's  a  vaguer  phrase  than  the 
customary  one  in  legislation. 

The  Chairman.  So  as  far  as  you  are  aware,  it  is  really  not  some 
new  concept  or  new  phenomenon? 

Mr.  Tribe.  I  think  it's  about  as  carefully  drawn,  based  on  exist- 
ing legislation,  as  I  can  imagine.  I  take  it  that  that  is  where  these 
words  came  from. 

The  Chairman.  OK.  Well,  there  may  be  other  questions  that  will 
be  submitted,  and  as  the  legislation  moves  along,  we  will  be  calling 
on  you  for  continued  advice. 

Mr.  Tribe.  I'd  be  glad  to  help. 

The  Chairman.  We  thank  you  very,  very  much  for  your  excellent 
presentation. 

Mr.  Tribe.  Thank  you.  Senator. 

The  Chairman.  We  have  a  final  panel — ^Ms.  Joan  Appleton,  Pro 
Life  Action  Ministries,  St.  Paul,  MN;  Ms.  Carol  Crossed,  from 
Rochester,  NY;  and  Mr.  Nicholas  Nikas,  American  Family  Associa- 
tion, Tupelo,  MS. 

We  had  expected  our  colleague  and  friend.  Senator  Coats,  at  this 
time,  so  we'll  have  a  short  recess.  He  expects  to  be  here  momentar- 
ily, and  well  continue  with  the  hearing  at  that  particular  time.  He 
indicated  to  us  that  he'd  be  here  in  a  very  short  period  of  time. 

So  we'll  recess  and  then  continue  the  hearing  when  he  returns. 
The  committee  stands  in  recess. 

[Recess.] 

The  Chairman.  We'll  come  back  to  order. 

Senator  Coats  had  indicated  to  me  and  to  our  staffs  that  he  had 
intended  to  be  here,  and  we  have  been  unable  to  locate  him  or  get 
any  information  from  him,  and  we  do  not  want  to  be  discourteous 
to  our  witnesses,  so  we'll  do  the  best  we  can. 

We  would  appreciate  a  summation  of  your  testimony,  and  well 
include  all  the  testimonies  in  their  entirety  in  the  record. 

We'll  start  off  with  Ms.  Appleton. 
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STATEMENTS  OF  JOAN  APPLETON,  PRO  LIFE  ACTION  MIN- 
ISTRIES, ST.  PAUL,  MN;  CAROL  CROSSED,  ROCHESTER,  NY, 
AND  NICHOLAS  NIKAS,  AMERICAN  FAMILY  ASSOCIATION, 
TUPELO,  MS 

Ms.  Appleton.  My  name  is  Joan  Appleton.  I  am  a  registered 
nurse.  I  presently  live  in  St.  Paul,  MN. 

From  November  1984  to  November  1989,  I  lived  here  in  the 
Washington,  DC  area  and  was  employed  by  the  Commonwealth 
Women^  Clinic  in  Falls  Church,  VA.  During  mv  tenure  there,  I 
was  the  clinic's  head  nurse  and  was  involved  in  all  aspects  of  abor- 
tion services,  from  the  initial  counseling,  the  abortion  procedure  it- 
self, postoperative  recovery,  and  the  2-week  follow-up  exam. 

During  my  time  there,  the  clinic  endured  daily  pro-life  picketing 
and  sidewalk  counseling  as  well  as  at  least  five  Operation  Rescue- 
type  operations.  At  no  time  did  the  Commonwealth  Clinic  experi- 
ence any  violence  whatsoever  during  these  rescues. 

My  recollection  of  the  October  1988,  December  1988  and  August 
1989  rescues  are  far  different  from  Mr.  Lasso's.  I  was  there  for  all 
of  them.  I  feel  it  necessary  to  tell  you  that  no  patients  ever  came 
in  contact  with  any  of  the  demonstrators.  There  were  no  patients 
inside  the  clinic.  I  was  the  only  one  ever  inside  the  clinic,  and  that 
was  to  coordinate  a  communication  system  to  direct  patients  who 
were  scheduled  for  abortions  that  day  to  other  clinics. 

The  person  that  Mr.  Lasso  referred  to  as  being  locked  in  a  car 
was  the  one  and  only  time  that  we  used  National  Organization  for 
Women  plants,  and  we  gave  them  pap  smears  and  charged  them 
a  nickel,  and  we  asked  mem  to  come  through  into  the  parking  lot 
so  we  could  show  that  we  were  still  open  for  business,  and  not  be 
lying,  because  we  had  receipts  for  the  pap  smears  at  that  time. 

The  demonstrators,  as  I  said,  were  peaceful.  They  placed  them- 
selves at  the  entrances  to  the  clinic,  and  they  either  sang  or  prayed 
until  they  were  removed  by  the  police. 

One  of  the  reasons  why  there  was  no  violence  at  the  clinic  during 
these  rescues  was  the  fact  that  we  did  not  allow  counter-dem- 
onstrators or  abortion  advocates  to  be  present.  Having  a  large  clin- 
ic defense  group  would  have  been  counterproductive  in  that  it 
would  have  created  more  chaos  and  confusion  and  obviously  more 
work  for  the  police. 

The  only  violence  I  have  ever  witnessed  at  an  abortion  cunic  was 
this  past  summer,  at  a  clinic  in  the  St.  Paul-Minneapolis  area, 
where  there  was  a  large  number  of  pro-abortion  demonstrators,  in- 
vited by  the  director  of  the  clinic.  I  witnessed  elderly  pro-lifers 
being  mocked  and  spat  upon  by  the  demonstrators  while  these  el- 
derly people  were  praying.  I  witnessed  two  yoimg  boys  being  sexu- 
ally solicited  by  an  adult  pro-choice  male  demonstrator. 

This  past  summer,  in  Robinsdale,  MN,  there  were  three  arrests 
by  the  local  police  department  for  physical  and  sexual  assaults.  All 
three  of  these  arrests  were  of  abortion  advocates. 

As  a  counselor  at  Commonwealth  Clinic,  I  often  referred  women 
to  pro-life  organizations  or  to  the  sidewalk  counselors  outside  the 
clinic  for  help.  Since  we  were  an  abortion  clinic,  we  did  not  offer 
information  regarding  abortion  alternatives  or  fetal  development. 
Therefore,  if  a  woman  wished  to  keep  her  baby  and  needed  help, 
I  had  to  send  her  to  the  pro-life  people. 
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This  bill  that  is  being  proposed  today  would  jeopardize  the  only 
avenue  left  for  women  to  obtain  alternatives  to  abortion  and  in- 
formed consent.  This  bill  puts  sidewalk  counselors  at  risk  of  arrest 
and  incarceration  for  1  year,  not  to  mention  a  criminal  fine  and  a 
civil  penalty  of  up  to  $15,000.  This  bill  could  also  subject  a  side- 
walk counselor  to  a  Federal  investigation  at  the  whim  of  the  abor- 
tion clinic. 

All  of  these  penalties  could  deter  any  peaceful  sidewalk  counselor 
from  exercising  his  or  her  first  amendment  right  to  offer  alter- 
natives to  abortion  to  women  entering  an  abortion  clinic.  There  is 
no  doubt  in  my  mind  whatsoever  that  any  sidewalk  counselor 
standing  on  a  public  sidewalk  can  and  will  be  accused  by  clinic  per- 
sonnel of  physically  obstructing  or  impeding  access  to  a  clinic  with 
the  intent  of  eliminating  all  pro-lifers  from  the  vicinity  of  this  clin- 
ic. 

I  would  have  done  it  during  my  tenure  at  the  Commonwealth 
Clinic,  and  I  have  no  doubt  in  my  mind  whatsoever  that  most  clin- 
ics will  also  do  this. 

During  my  5  years  at  Commonwealth  Clinic,  no  one  held  the  pro- 
choice  banner  higher  than  I  did,  but  I  could  not  ignore  the  effect 
the  pro-choice  movement  and  abortion  were  having  on  society. 
Women  were  not  coming  through  my  clinic  and  then  pursuing  ca- 
reers, free  from  the  burden  of  motherhood.  In  fact,  their  self-esteem 
and  self-worth  decreased  more  £ind  more  with  each  abortion,  and 
still  they  continued  to  get  pregnant.  Since  1973,  teenage  pregnancy 
has  continued  to  rise;  sexually-transmitted  diseases  are  rampant, 
rape  and  sexual  assaults  are  increasing  yearly,  and  an  estimated 
91  percent  of  all  women  who  have  an  abortion  experience  some  de- 
gree of  psychological  and  emotional  problems. 

The  Chairman.  Would  you  like  to  just  make  a  concluding  com- 
ment? 

Ms.  Appleton.  Certainly.  I  presently  work  for  Pro  life  Action 
Ministries  in  St.  Paul,  MN,  where  I  exercise  my  first  amendment 
right  to  protest  the  killing  of  innocent  children  and  the  psycho- 
logical and  physical  destruction  of  women.  I  cannot  in  conscience 
allow  the  continuation  of  the  pro-abortion  lies  without  speaking 
out. 

You  may  pass  laws  to  punish  me  for  following  my  conscience  be- 
cause it  leads  me  in  a  different  direction  from  yours,  but  you  can- 
not dictate  my  conscience.  You  do  not  have  that  power.  In  other 
words,  all  the  laws  in  the  world  are  not  going  to  make  the  pro-life 
movement  go  away.  As  long  as  there  are  abortions,  there  will  be 
someone  who  cares  enough  about  the  sanctity  of  human  life  to  try 
to  stop  the  holocaust. 

Thank  you. 

The  CHAreMAN.  Thank  you  very  much.  That  really  isn't  what  the 
legislation  is  about,  but  thank  you. 

[The  prepared  statement  of  Ms.  Appleton  follows:] 

Prepared  Statement  of  Joan  Appleton 

My  name  is  Joan  Appleton.  Fm  a  registered  nurse.  I  presently  live  in  St.  Paul, 
MN.  From  November  1984-November  1989,  I  lived  here  in  the  Washington,  DC 
area  and  was  employed  by  the  Commonwealth  Women's  Clinic  in  Falls  Church,  VA. 
During  my  tenure  there,  I  was  the  clinic's  head  nurse  and  was  involved  in  all  as- 
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pects  of  the  abortion  services — from  the  initial  counseling,  the  abortion  procedure 
itself,  post-operative  recoveiy,  and  the  2  week  follow  up  exam. 

During  my  time  there,  the  clinic  endured  daily  pro-life  picketing  and  sidewalk 
counseling  as  well  as  at  least  five  rescue  operations,  one  of  which  numbered  500 
people.  At  no  time  did  the  Commonwealth  Clinic  experience  any  violence  whatsoever 
during  these  rescues.  The  demonstrators  were  peaceful.  They  placed  themselves  at 
the  entrances  to  the  clinic  and  either  sang  or  orayed  until  they  were  removed  by 
police.  One  of  the  reasons  why  there  was  no  violence  at  the  clinic  during  these  res- 
cues was  the  fact  we  did  not  allow  counter-demonstrators  or  abortion  advocates  to 
be  present.  Having  a  laige  "cUnic  defense"  group  would  have  been  counter-produc- 
tive in  that  it  would  have  created  more  chaos'  and  confusion  and  obviously  more 
woriE  for  the  police. 

The  only  violence  I  have  ever  witnessed  at  an  abortion  clinic  was  this  past  sum- 
mer at  an  abortion  clinic  in  the  St.  Paul-Minneapolis  area  where  there  was  a  lar^ 
number  of  pro-abortion  demonstrators  invited  by  the  director  of  the  clinic.  I  wit- 
nessed elderly  pro-lifers  being  mocked  and  spat  upon  by  the  demonstrators  while 
they  were  praying.  I  witnessed  two  young  boys  being  sexutdly  solicited  by  an  adult 
pro-choice  male  demonstrator.  This  past  in  Robbinsdale,  MN,  there  were  three  ar- 
rests by  the  local  police  department  for  physical  and  sexual  assaults.  All  three  of 
these  arrests  were  of  abortion  advocates. 

As  a  counselor  at  Commonwealth  Clinic,  I  often  referred  women  to  pro-life  organi- 
zations or  to  the  sidewalk  counselors  outside  the  clinic  for  help.  Since  we  were  an 
abortion  clinic,  we  did  not  offer  information  regarding  abortion  alternatives  or  fetal 
development.  There  fore,  if  a  women  wished  to  keep  her  baby  and  needed  help,  I 
had  to  send  here  to  the  pro-life  people. 

This  bill  that  is  being  proposed  today  would  jeopardize  the  only  avenue  left  for 
women  to  obtain  alternatives  to  abortion  and  iniormed  consent.  This  bill  puts  side- 
walk counselors  at  risk  of  arrest  and  incarceration  for  1  year,  not  to  mention  a 
criminal  fine  and  a  civil  penalty  of  up  to  $15,000.  This  bill  could  also  subject  a  side- 
walk counselor  to  a  Federal  investigation  at  the  whim  of  the  abortion  clinic.  All  of 
these  penalties  could  deter  any  peaceful  sidewalk  counselor  from  exercising  his  or 
her  first  amendment  right  to  offer  alternatives  to  abortion  to  women  entering  an 
abortion  clinic.  There  is  no  doubt  in  my  mind,  whatsoever,  that  any  sidewalk  coun- 
selor, standing  on  a  public  sidewalk,  can  and  will  be  accused  by  cunic  personnel  of 
physically  obstructing  or  impeding  access  to  a  clinic  with  the  intent  of^ eliminating 
all  pro-liiers  from  the  vicinity  of  the  clinic. 

During  my  5  years  at  Commonwealth  Clinic  no  one  held  the  pro-choice  banner 
higher  than  I  did.  But  I  could  not  ignore  the  effect  the  pro-choice  movenient  and 
abortion  were  having  on  society.  Women  were  not  coming  through  my  clinic  and 
then  pursuing  careers  free  from  the  burden  of  motherhood.  In  fact,  their  self-esteem 
and  self-worth  decreased  more  and  more  with  each  abortion  and  still  they  continued 
to  get  pregnant.  Since  1973,  teenage  pregnancy  has  continued  to  rise,  sexually 
transmitted  diseases  are  rampant,  rape  and  sexual  assault  are  increasing  vearly 
and  an  estimated  91%  of  all  women  wno  have  an  abortion  experience  some  degree 
of  psychological  and  emotional  problems  (this  statistic  is  from  Planned  Parenthood's 
Guttmacher  Institute). 

I  then  experienced  an  abortion  procedure  with  the  use  of  an  ultrasound.  I  was 
able  to  see  for  myself  the  baby  actually  struggle  to  pull  away  from  the  suction  tube. 
With  this  experience  and  the  knowledge  of  the  damage  abortion  has  caused  women, 
I  was  no  longer  able  to  carry  the  pro-choice  banner. 

It  just  does  not  make  sense  to  pass  bills  to  protect  this  abortion  monster  those 
of  us  in  the  feminist  movement  have  created  if  it  is  detrimental  to  women,  men  and 
of  course  the  lives  of  unborn  children. 

I  presently  work  for  Pro-Life  Action  Ministries  in  St.  Paul,  MN  where  I  exercise 
my  first  amendment  right  to  protest  the  killing  of  innocent  children  and  the  psydio- 
logical  and  physical  destruction  of  women.  I  cannot  in  conscience  allow  the  continu- 
ation of  the  pro-abortion  lies  without  speaking  out.  You  may  pass  laws  to  punish 
me  for  following  my  conscience  because  it  leads  me  in  a  different  direction  than 
yours,  but  you  cannot  dictate  mv  conscience.  You  do  not  have  that  power.  In  other 
words,  all  the  laws  in  the  world  are  not  going  to  make  the  pro-life  move  go  away. 
As  long  as  there  are  abortions,  there  wiU  be  someone  who  cares  enough  about  the 
sanctity  of  human  life  to  try  to  stop  the  holocaust. 

Thame  you. 

The  Chairman.  Ms.  Crossed,  if  you'd  be  good  enough,  well  try 
and  follow  a  5-minute  rule. 
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Ms.  Crossed.  The  dilemma  posed  by  the  Freedom  of  Access  to 
Clinic  Entrances  Act  is  no  better  stated  than  in  this  lead  para- 
graph from  In  These  Times,  a  progressive  political  newspaper  in 
Chicago.  It  says:  "^ur  reaction  to  scenes  of  antiabortionists  engag- 
ing in  civil  disobedience  outside  abortion  clinics  is  probably  similar 
to  that  of  many  of  us  on  the  left:  "What  are  they  doing  using  our 
tactics?'  One  maior  factor  may  be  uncomfortable  for  many  of  us  to 
admit:  Many  of  tnem  are  us." 

My  name  is  Carol  Crossed,  and  I  live  in  Rochester,  NY  with  my 
husband  Richard.  We  are  parents  of  six  children.  I  taught  in  ele- 
mentary school  in  Kentucky  and  in  Maryland.  My  remarks  here 
are  my  own,  and  do  not  represent  the  groups  with  which  I  am  af- 
filiated. 

Our  family  has  been  a  kind  of  halfway  home  for  women  in  transi- 
tion, many  of  whom  are  experiencing  an  unwanted  pregnancv. 

I  am  also  a  volunteer  legislative  coordinator  in  New  York  State 
for  Bread  For  the  World,  a  citizens  lobby  group  that  changes  pubhc 
policy  on  domestic  and  international  hunger  issues.  I  am  a  member 
of  Feminists  for  Life  of  America,  and  also  executive  director  of  a 
network  of  over  85  organizations  that  link  the  violence  of  war, 
abortion,  the  death  penalty,  racism,  euthanasia,  and  economic  in- 
justice. This  is  known  as  the  "consistent  life  ethic." 

In  the  last  27  years,  I  have  risked  arrest  around  issues  of  civil 
rights  in  the  sixties,  anti-Vietnam  War  in  the  seventies,  sleeping 
outside  on  the  steps  of  the  Rochester  City  Hall  to  call  attention  to 
the  plight  of  homelessness. 

One  of  my  last  arrests  was  in  opposition  to  the  Gulf  War. 

Of  my  approximately  15  arrests,  five  included  sit-ins  at  abortion 
clinics. 

Uniting  life  issues  is  a  new  movement  that  believes  war  and 
abortion  and  poverty  are  based  on  the  same  mentality,  that  human 
life  is  expandable  by  the  millions.  For  instance,  we  have  to  ask  our- 
selves how  long  can  you,  Senator,  work  to  increase  subsidies  in  the 
WIC  program  for  women  and  their  unborn  children  and  then  sup- 
port the  termination  of  those  same  unborn  children  by  a  suction 
machine. 

As  a  feminist,  I  take  a  particular  interest  in  issues  that  exploit 
and  oppress  women  and  children.  Abortion  rights  violates  tenets 
upon  wnich  the  feminist  movement  was  founded:  nonviolence,  ecol- 
ogy, conflict  resolution,  and  community. 

My  studies  of  Ghandi  are  the  basis  for  my  actions.  I  believe  I  am 
part,  we  are  all  part,  of  the  reason  why  any  woman  has  an  abor- 
tion. It  is  a  negative  choice,  a  choice  to  kill,  because  one  of  us,  and 
all  of  us,  have  not  loved  enough. 

Before  addressing  the  specifics  of  S.  636,  some  observations  need 
to  be  made  regarding  the  language  of  the  bill.  Mark  Twain  said — 
it  sounds  more  like  Sam  Ervin— "The  difference  between  the  ri^ht 
word  and  almost  the  right  word  is  the  difference  between  lightmng 
and  the  lightning  bug.  For  the  record,  I  do  not  oppose  the  right 
to  reproductive  health  services.  I  believe  one  has  the  right  to  repro- 
duce or  to  not  reproduce.  This  language  is  intellectually  dishonest 
and  suggests  that  those  who  would  oppose  this  bill  are  antibirth 
control,  or  antisex  frigid  fanatics.  Abortion,  the  tearing  of  unborn 
life  from  limb  to  limb,  is  not  healthy  or  is  not  a  "service, ' 
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Who  are  we  kidding  here?  For  every  two  healthy  people  who 
enter  an  abortion  clinic,  only  one  comes  out  alive.  The  bill,  number 
one,  unfairly  discriminates  against  protesters  with  a  particular 
vie>^oint.  For  instance,  if  I  am  blocking  the  entrance  to  a  medical 
facihty  because  I  oppose  animal  research  being  done  there,  or  op- 
pose research  on  chemicals  designed  to  eliminate  humans  in  war- 
fare, the  sentence  for  being  civilly  disobedient  in  those  cases  would 
be  far  less  than  if  I  were  doing  the  same  action  in  opposition  to 
the  taking  of  human  Ufe  in  abortion. 

Our  signs  would  actually  say  the  same  thing:  Taking  a  life  stops 
a  beating  heart.  But  if  I  were  there  to  protect  animals,  I  would  not 
get  as  severe  a  penalty.  This  is  discrimination  based  on  the  content 
of  my  message. 

The  bill,  second,  lumps  together  with  no  distinction  whatsoever 
lawless  terrorism,  like  tnose  that  have  been  mentioned  here,  which 
I  totally  oppose,  with  peaceful  civil  disobedience.  Our  American  tra- 
dition of  nonviolent  civil  disobedience  is  as  old  as  the  antislavery 
movement,  when  blacks  were  considered  nonpersons.  It  is  as  old  as 
the  suffragette  movement,  when  women  were  considered  the  prop- 
erty of  their  husbands. 

Third,  the  language,  "intimidate"  and  "interfere"  is  vague  and 
subject  to  the  interpretation  of  the  recipient  of  the  message.  Sitting 
in  silence,  standing  with  a  sign,  "Abortion  is  War  on  the  Womb, 
could  be  interpreted  as  intimidation  if  one's  conscience  is  simply 
challenged  by  the  message.  In  fact,  this  is  precisely  the  point  in 
canying  any  sign  at  any  protest. 

We  in  the  pro-peace  and  pro-justice  movement  have  called  this 
"consciousness  raising,"  not  "intimidation."  Ghandi  calls  it  "creat- 
ing tension,"  not  "intimidation."  Martin  Luther  King  called  it  "dis- 
turbing a  negative  peace." 

In  the  spirit  and  in  actuality,  this  bill  is  nothing  more  than  a 
hate  crime  against  pro-life  people. 

In  closing,  we  are  becoming  a  nation  reduced  to  the  words  of  a 
bumper  sticker:  "Choose  Choice."  Never  mind  that  the  choice 
maims  or  kills  another  human  being.  The  "If  you  don't'  want  an 
abortion,  then  don't  have  one,"  mentality  has  spawned  the  "If  you 
don't  like  irradiated  food,  then  don't  eat  it"  group. 

We  have  lost  a  sense  of  community  in  our  country,  and  in  clos- 
ing, I  would  like  to  say  that  equal  responsibility  is  becoming  equal 
irresponsibility. 

Thank  you. 

The  Chairman.  Thank  you. 

[The  prepared  statement  of  Ms.  Crossed  follows:] 
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Pkbpabeo  Statemknt  op  Carol  Crossed 


Th«  dilMMM  posed  by  The  Freedoni  of  Access  to  Cliaic  Entrance 
Bill  Is  nc  better  stated  than  in  this  lead  paragraph  fron  ir  TBESE 
7IMES,  a  progressive  political  Kewspapcr  in  Chicago: 

"Our  reaction  to  scenes  of  ant 1 -abortion  activists 
engaging  is.  civil  diaobedieaee  outside  abortion  clinics  ia  probablj 
similar  to  that  of  nanj  on  the  left:  'What  are  ther  doing  using 
our  bacties?*  One  aajor  factor  nay  be  ancoaf ortable  for  nany  of  us 
to  adaoit:  nauij  of  then  are  «s!**  (yanlotdse  Holfe  and  Stephen  Zunes. 
IS  YHE8K  TXMKS,  March  29-A9riI  A.    1989.  Emphasis  theirs.) 

My  nasM  ia  Carol  Crossed  and  I  live  in  Rochester  HY  ifith  ny 
husband  Richard.   We  are  parents  sf  6  children,  ages  17*-27.   I 
taught  iz  elementary  schools  in  Lotiisvllle  KT  and  Piscataway  MD. 
Hy  reznarlcs  here  are  ny  aim  and  do  not  represent  the  groups  with 
which  I  am  affiliated. 

Our  family  has  been  a  kind  of  half -way  hoaM  for  women  in 
transition,  many  who  have  been  carrying  children  who  were  not 
planned. 

I  an  a  volunteer  !egislative  coordinator  for  Bread  For  the 
World,  citisens'  lobby  group  tha.t  changes  public  policy  on  donestic 
and  international  hunger  Ijsitea;  an  active  nMnber  of  Conaon  Ground 
o£  Cpetate  Weu  Tork;  and  a  meaiber  of  Feninists  For  Life  of  Western 
■ew  Tork.   I  an  the  volunteer  Zseeutive  Director  of  The  Seanless 

Oarwent  network,  a  group  of  over  85  national  organizations  that 
addresses  the  violence  of  war,  abortion,  the  death  penalty,  racism, 
euthanasia  and  economic  iz. justice. 

In  the  last  27  years,  I  have  engaged  in  civil  disobedience  and 
risked  arrest  in  over  20  demonstrations  and  protests  around  Issues 
as  varied  as  civil  rights  in  Washington,  DC.  anti-\|^t  Vamirar 
protests,  and  sleeping  outside  on  the  steps  of  the  Rochester  City 
Hall  tc  call  attention  to  the  plight  of  homelessness.  My  approx. 
15  arrests  include  a  sit-in  at  Congresspersoa  Zckert's  office  in 
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oppoaition  to  Contra  Aid;  s«v«ral  times  at  th«  8en«ca  Amy  Depot 
mhieze  Z  hslped  raiBe  the  funds  for  the  Nonen's  Pe«ce  s2cafRpment 
there;  I  was  arrested  in  1989  in  front  o£  the  White  House,  blocking 
traffic  ift  opposition  to  The  United  States  inToIvcscnt  in  El 
SalTador.  In  addition,  t  have  been  arrested  5  tines  at  abortion 
clinic  sit-ins.  Mj  last  two  arrests  were  on  January  11»  1991 
protestins  the  horror  o£  the  Oulf  War  (S  of  the  11  had  participated 
in  abortic-n  ait-ins.)  and  in  April  of  last  year  at  the  Sprlaff  Of 
Life  rescwe  in  Buffalo  IT. 
ABORTIOH  AVD  CQHSI8TEHT  LIPK  ETHIC 
^  noiting  life  issues  is  a  new  noTemsnt  of  people  addressing 

violence  in  a  connected  wej.  It  says  war  and  abortion  and  povertj 
are  based  on  the  saow  aentclitr:  that  has«n  life  is  expendable... 
hj   the  millions. 

For  instance,  we  have  to  aslt  otizselves  how  long  can  we  work 
to  increase  subsidies  to.  the  WIC  Program  for  woomu  and  their  unborn 
children,  and  then  support  the  termination  of  those  saaw  unborn 
children  by  a  suction  anchine. 

How  can  «e/I  work  ta  abolish  the  death  penalty,  a  punishoient 
I  don't  believe  is  humane  for  those  guilty  of  even  the  most  heinous 
crimes,  but  then  allow  millions  of  innocent  husian  beings  to  die 
through  the  intrauterine  execution  of  abortion? 

Hy  first   rescue  was  because   of  an  invitaticn  by  an 
acquaintance  in  1989.   ?he  newspaper  told  me  how  judgmental  and 
harassing  these  peopls  were,  and  my  giving  sideline  tips  os  non 
violence  tactics  prompted  this  invitation,  which  :  reluctantly 
accepted. 

What  I  discovered  during  that  6  hour  ordeal  and  the  trial  that 
followed  was  that  these  pro- lifers  in  their  purity  and  absolute 
abandocicent  'knew'  far  more  about  non-violence  than  I  did. 
I  learned  more  from  them  than  r  had  within  the  peace  movement  for 
15  years. 

The  ciffcrence  was  in  their  genuine  concern  and  fccua  on  the 
child  and  her  mother.   There  was  nothing  even  remotely  resembling 
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incer  or  YMt*  toward  the  tbortlonist.  Wxlle  the  leader*  had  to 
some  extent  political  ■otiTations  a«  wall  a«  to  intercept  the  evil 
of  abortion,  the  other  43  were  devoid  of  aay  political  intent. 
?hia  ia  a  purity  alnu»«t  nonexi.tent  in  the  peace  and  juatice 
BOYeaent.  where  publicity  and  long-terai  ef tectiveneas  are  often 
central  to  an  action.  (Thaae  objectives  a«%  not  out  of  aync  with 
Oandhian  ptrinolples  of  non-viol ance) 

fteacuea  are  not  a  monolithic  expraaaion  by  a  aingular  group. 
Xaaj  leaders  are  Eaaiaiat*.  sone  Quakara,  3o»e  are  pacifist 
catholic  Hcrkers  who  aapouae  the  'paraonallsift'  of  Dorothy  Day. 

MT  MOTIVXTIOK  POR  CIVIL  DISOBEDIEHCE 

A3  a  faminist.  I  take  a  particular  interest  in  isauee  that 
exploit  and  oppress  women  and  children.  Abortion  rights  violates 
tenets  upon  which  the  feminist  woveinent  waa  founded:  non-violence, 
ecology,  conflict  resolution,  and  coamunlty. 

*Won- violence,  because  abortion  destroys  life  and  destroys  it 
directly  and  deliberately.  Pesicists  have  always  been  the  leaders 
In  the-  anti-war  and  pro- Justice  amveaienta.  Our  feninlst 
foraoothera  oppoaad  both  abortion  and  war,  not  only  out  of  concern 
for  the  physical  safety,  but  becans*  in  both  inatances.  it  waa  an 
eaerclse  in  control  and  dcpdnation  of  a  mof  powerful  group. 
Elizabath  Cady  Stanton  aaid,  **Rhec  we  conaldar  that  wanes  have  been 
treated  as  the  property  of  mma.  It  is  degrading  to  treat  our 
children  as  property  to  be  disposed  of  as  we  see  fit. "(Letter  to 
Julia  Hard  Howe,  1868) 

♦Ecology,  because  the  scraping  away  at  one's  woab  is  unnatural 
and  a  diaraapect  for  bodily  integrity. 

*r  laniuuity.  because  abortion  is  an  almagation  of  our 
collactlvo  raapoasibllity  to  one  another.  It  is  abject  iaolation 
of  all  that  Wfwsen  daaerva  in  the  naaie  of  their  children. 

*Coatllct  resclntion,  because  no  oonflict  ia  reaolved 
peacefully  or  even  at  all,  when  one  party  to  the  conflict,  i.e.  the 
UiboEB  child,  ia  delibarataly  destroyed.  tMa  is  the  opposite  of 
conaenaua  building. 
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Gmcdbx  xu  mj  abator  in  non-Tiolent  direct  action.  In  his  book 
"All  M»n  Are  Brothers'*  he  stated, "Surely  abortion  Mould  be  a  crlae. 
Oandhl's  first  principle  of  Tnlid  political  action  was  noa- 
cooperatl^n.  Gandhi  said.  "The  sause  of  libertr  becones  a  nocJcery 
if  the  price  to  b«  padd  is  the  wholesale  destruction  of  those  who 
are  ts  en 307  libertj." 

Ifhat  Gandhi  called  for  and  sometimes  achieved  vas  a  struggle 
within  each  person's  soul  to  take  responsibility  for  the  evil  in 
which  it  was  cos^plicit,  and  haven  taken  responsibilitj,  to  exercise 
self-control  and  begin  to  change.  Giving  up  on  our  responsibilitr 
for  evil  means  we  also  give  up  the  possibility  for  changing  it. 

Z  believe  I  «ai  part,  we  are  part,  of  the  reason  why  any  woman 
has  an  akortion.  It  is  a  negative  choice,  a  choice  to  kill, 
because  oce  o£  us,  all  of  us,  have  not  loved  enough. 

One  of  the  tenets  of  the  defense  of  necessity  in  the  cases  of 
civil  disobedience  is  that  alternative  means  have  net  been 
successful.  Pro-life  people's  efforts  to  provide  alternatives  to 
abortion  .re  thwarted ...  by  pro-abortion  rights  groups  themselves. 
Advocates  for  'Choice'  continue  to  block  access  to  information 
about  alternatives  to  abortion. 

For  Instance  in  Kocbester  NT,  st-jdents  f  roa  the  University  of 
Rochester  last  year  picketed  a  center  that  offered  clothing,  free 
medical  services  from  dootors  it\  the  area,  and  adoption  information 
for  no  other  apparent  reason  than  that  these  services  were  being 
offered  by  pro-life  people. 

And  last  February,  1992,  Faoinists  For  Life  of  Western  9T 
rented  billboard  space  advertising  a  phone  nuober  to  call  for  women 
in  a  crisis  pregnancy.  After  2.  weeks,  the  phone  nianber  on  the  sign 
was  blaeked-out.  After  noaey  was  raised  to  repaint  the  sign,  it 
was  vandalised  three  additional  times  within  a  2  month  period. 

S.  636.  THE  FREEDOM  OP  ACCESS  TO  CLINIC  EWTRAlfCE 

Before  addressing  specifics  of  S.  636  some  observations  need 
tc  be  made  regarding  the  language  of  the  bill. 
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Por  ~he  record,  I  do  not  oppose  t:be  right  to  "reproductive 
ll«altli  services".  I  believe  one  has  the  right  to  reproduce  or  aot 
to  reproduce.  This  language  is  iatellectuallj  dishonest  a&d 
■uagastfl  that  chose  who  would  oppose  this  bill  are  ajxtl-birth 
control  or  anti-sax  frigid  fanatics.  Mark  Twain  said,  "The 
difference  between  the  right  word  and  almost  the  right  word,  is  the 
difference  between  lightning  and  the  l-ightenlng  bog." 

Abortion,  the  tearing  of  unborn  life  from  liiab  to  linb.  Is 
not  health!  or  a  'service*.  fTho  are  we  kidding  here?  For  everr 
two  haalthj  people  who  enter  a2  abortion  clinic,  onlT  one  cooes  out 
alive. 

The  purposes  as  outlined  in  the  rationale  for  the  Bill  are  to 
allow  wonen  to  receive  'vital*  reproductive  services.  The 
Oictionarj  definition  has  two  meanings  for  the  word  'vital':!.) 
neceaaarr  to  life,  which  more  than  99%  of  abortions  are  not;  and 
2.)  Causing  death,  fail-ure,  or  rain,  as  in  a  vital  woand.  Which  of 
theae  definitions  is  tha  bill 'a  iteaning?  All  good  people  of 
eonselenct!  would  be  coopellad  to  participate  in  affirming  life  in 
either  scenario. 

Wa  in  the  anti-war  movement  are  used  to  this  kind  of  'Madison 
Avv&ua  public  relations  otoraL  hygiene*  (Saul  Allnskx,s  description). 
I  am  rather  ashamed  on  behalf  of  my  fellow  Democratic  party  members 
of  the  Judiciary  for  this  kind  of  llngnlstlc  subterfuge.  For 
iaatance,  we  all  know  what  'incidence  of  friendly  fire'  meaa.  It  Is 

less  offensive  language  than  guts  and  blood  spilled  on  tha 
battlefield. 

S.636  subjects  special  fedaral  penalties  to  anyona  who  "by 
force,  or  threat  of  force.  or  by  physical  obstruction, 
intentionally  Injures,  intimidates  or  interferes  with  or  attempts 
to  injure,  Intiiddate  or  interfere  with". . .abortion. 

1.)  The  bill  unfairly  discriminates  against  protestors  with  a 
particular  viawpoint.  For  Instance,  if  Z  am  blocking  the  entraace 
to  a  medical  facility  becauae  I  oppose  animal  research  being  done 
there*  or  oppose  research  on  chemicals  designed  to  eliminate  humans 
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in  warfare,  the  sentence  for  being  civilly  disobedient  would  be  far 
less  than  if  Z  was  doing  the  same  action  in  opposition  to  the 
taking  of  homan  life  in  abortion.  This  is  dlacrininatlon  based  on 
the  content  of  ny  nessage. 

2.)^e  bill  lunps  together,  with  no  distinction  whatsoever, 
lawless  terrorism  with  peaceful  civil  disobedience.  Our  American 
tradition  of  non-Tiolent  ciril  disobedience  is  as  old  as  the  anti- 
fllavery  movement  whan  Blacks  were  considered  non  persons;  the 
suffragette  moveaent,  when  woaen  were  considered  the  property  of 
their  husbands:  the  lunch  counter  sit-ins  in  the  mid  €0's  and  war 
reaistar*  of  the  '70 's. 

Each  one  of  us,  if  we  look  into  onr  ancestral  history  will 
find  some  grottp  who  supported  oar  rights  as  an  underclass  against 
the  rights  of  a  more  powerful  class. 

Ny  maternal  flraiutoother  was  Mary  Risen,  the  dsughter  of 
Cherokee  parents  who  lived  with  my  family  in  Kentucky  during  my 
teen  years,  ontil  the  time  of  the  Cherokees*  forced  exile  across 
the  Mississippi,  the  Moravians,  a  religious  sect  helped  to  advocate 
oa  their/ our  behalf.  Eleven  missionaries  refused  to  cooperate 
with  a  Georgia  State  law  that  refused  to  recognire  Cherokees. 
Samuel  Vorchastar  and  El  liar  Butler  were  each  sentenced  to  4  years 
in  jail  fcr  their  refiual  to  abide  by  an  unjust  law  that  "seemed  to 
dery  that  Indians  were  htiman  beings. "(quota  by  General  scott,  1935. 
Journal  of  Cherokee  Studies  3.3  (1978):  148.) .  (Jktlanta  Journal  and 
Constitution,  May  17,  1987,  p.E-2) 

(At  £ncther  place  and  tlate,  I  vould  humbly  suggest  that  any  of 
mr  liberal  progressiTs  collaagues  here  were  subjected  to  the  same 
discri=in«ting  bias  against  their  csuae  and  manifested  by  a  'law* 
that  would  subdue  their  rights  to  free  speech.  San  Adams  is  an 
eiasvle.  As  a  supporter  of  the  American  Revolution,  he  rallied 
around  the  success  of  it.  But  Samuel  Adams  was  in  the  forefront  of 
deiaanding  the  death  penalty  for  those  who  participated  in  Shays' 
rebellion,  accusing  them  of  engsging  in  revolution  against 
Americans.) 
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•Physical  obstruction'  can  be  done  Bj  sitting  In  silence  and 
siagino.  or  by  blowiag  np  tb*  door.  I*m  no  azpart  in  th«  law,  but 
«r  9u*ss  is  that  tarrorisat  ia  alraad/  covarad  by  oriminal  statutes. 
This  bill's  Intent  ccnmecta  the  pro-lifa  novcuoent  with  'bonblngs' 
and  'nurder'  nalth«r  of  which  is  ever  sponsored  by  or  supported  by 
the  pro-lifa  Bovaoant. 

The  horrible  tragedy  of  David  cunn  uas  not  the  act  of  the 
rescue  aovaaant.   It  is  m.   sad  truth  of  history  that  graat  Horal 
noraaeats  attract  paopla  who  usa  it  to  act  out  their  own  hostility. 
*The  peace  wuf finnf  ot    the  *SO*s  was  a  true  protest 
sgalnst  the  violence  of  war,  but  an  unfortunate  researcher  was 
killed  in  the  booibing  of  a  university  center,  by  someone  who 
claimed  to  be  working  in  the  anti -  war  cause; 

*Many  good  people  are  working  for  the  cause  of  e^allty 
in  Hortharn  Ireland*  and  few  of  then  sympathize  with  the  violent 
mes  who  set  of  f  a  bomb  in  England  and  killed  a  three  yea.r  old  boy. 
^Oood  people  of  all  faiths  are  working  for  justice  for 
Palestinians  in  the  occupied  territories.  The  orervhelming 
aujority  of  thaa  ;trm  revolted  by  the  bonbing  and  killing  at  the 
Nor Id  Trsde  center. 

3.)  The  language  *lntiBidate' ,  and  'interfere'  is  vague  and 
scbject  tc  the  interpretation  of  the  recipient  of  the  BMssage  being 
conveyed.  Sitting  in  silence,  standing  with  a  sign  ABORTtoi  STOPS 
A  BBliTIKO  BBUtT  could  be  interpreted  as  'intisddatlon'  if  one's 
conscience  is  siaply  challenged  by  the  nessage.  (In  fact,  this  is 
precisely  the  point  in  carrying  any  sign  at  a  protest.) 

Iny  paaceful  protest,  lawful  ox  illagal  can  often  seen 
iatijaidatiag.  Me  in  the  pro-peaea  and  pro- justice  anveiwat  call 
tMs  *  consciousness- raising ' .  Oandhi  calls  'creating  tension'. 
Martin  Luthar  King  called  it  disturbing  a  nagative  peace. 

Tc  g^ve  aa  exaavle,  at  the  Vevada  Hnoleac  Test  Site,  twice  X 
sat  in  tha  road  to  say  'no  more'  on  behalf  of  the  future  victins  of 
a  onclaar  Holocaust.  Ttia  workers  fcoa  inside  tha  site  lined  up  on 
the  side  of  tha  road  and  carried  signs  and  shouted  that  who  wara  wa 
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to  pass  ivjdgsMviit  on  then.  They  were  just  tryinB  to  esm  a  living < 


«  MMiger  ooe  at  that.   Thare  were  no  jobs  out  there  and  their 
f  ami  lias  needed  to  be  supported.  Even  thongh  Z  sat  in  the  road  in 

silence,  mj  presence  and  the  presance  of  those  offering  literature 
on.  peaceful  alternative  eroplcrment  was  probably  'intimidtbing' . 

4.)  The  word  'attempts  to  ...intimidate  or  interfere  with... 
gives  license  to  press  charges  for  practically  speaking,  any  method 
of  expressing  opposition  to  abortion.  A  sign  nxiHO  A  LIPK  STOPfi 
A  BEATING  HEART  can  be  said  to  attenpt  to  interfere  with  a  person 
entering  the  medical  facility  for  as  abortion  since  it  is  designed 
to  dissuade  the  person  from  entering. 

But  the  same  sign  TAXISG  A  LIPS  STOPS  A  BBATIHO  BBART  used  by 
the  sasM  person  in  the  sane  manner  the  next  day  would  not  be 
subject  to  excessive  penalties  if  the  aotivation  of  the  person  «ss 
to  oppose  animal  research. 

5.)  Broad  wording  of  the  bill  could  discourage 
constitutimally  guaranteed  free  speech,  which  was  alluded  to  in 
the  Rashington  Post  Editorial  (3/29/93)  :"la<RBakera  with  any  concern 
for  oivil  liberties  will  proceed  carefully  in  this  area.** 

6.)Tbe  bill  is  ftirther  biased  in  favor  of  pro^abortion  rights 

protestors  since  they  would  continue  to  legally  harass  and  abuse 

pro-lifers.      Pro-lifers   participating   in   peaceful   civil 

disobedience  already  expect  to  be  arrested  for  civil  diflobedience. 

This  bill  xakes  the  penaltias  mcch  steeper  for  something  they  in 

consoience  are  already  prepared  to  accept,  but  ouJces  no  penalties 

for  those  ebuses  to  them. 

Incidents  of  violence  by  abortion  rights  activists  include 

epebruary,   1993,   the   Oainsville,   PL   Bight-to-Life 

building  was  £irebaad>ed  for  the  4th  tiae;(Gainsville  Sun,  2/14/93) 

^January,  1993,  in  Clive,  Iowa,  a  pro-life  organisec  was 
arrested  for  punching  a  pro-life  organizer  and  damaging  his 

ear:(Des  Moines  Register,  1/27/93) 

♦January,  1993,  Pro-abortion  extreniists  vandalised  the 

offices  of  Nebraska  Right  to  Life. 
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*  January  <  1993,  d«iM0eB  were  awardad  to  2  pro-llf* 
danoostratora  who  wara  aaaaultad  by  «  clinic  abortionist .(Aabury 
Park  Praaa,  4/12/93) 

in  tha  spirit  and  in  actuality  this  bill  i«  nothlna  more  than 
a  'hate-cclae'  «0ain«t  pro-life  people. 

In  closing  we  are  becoodnc  a  nation  reduced  to  the  words  of  a 
bumper  sticker.  "CHOOSE  CHOICE".  Hevensind  that  the  choice  mains 
or  kills  another  human  being.  The  *J£  you  don't  want  an  abortion 
then  don't  hare  one*  mentality  has  spawned  the  'If  you  don't  like 
irradiatad  food,  don't  eat  it*  group. 

Kqual  reaponsibility  is  becocdng  a«ual  irresponsibility. 
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The  Chairman.  Mr.  Nikas. 

Mr.  Nikas.  Mr.  Chairman,  this  bill  is  a  nuclear  warhead  in  the 
arsenal  of  the  pro-abortion  industry.  It  would  suppress  and  chill 
not  only  violence,  but  legfitimate  first  amendment  protected  speech. 
It  singles  out  pro-life  motivation,  and  it  fails  to  address  the  prob- 
lem of  pro-abortion  violence. 

Mr.  Chairman,  as  an  attorney  for  the  American  Family  Associa- 
tion Law  Center,  I  have  represented  pro-life  Americans  for  the  last 
2V2  years.  I  have  represented  Americans  from  every  region  of  the 
country.  Most  Americans  who  are  pro-life  do  not  maim  or  kill  or 
bomb  or  engage  in  anv  act  of  violence. 

What  do  they  do?  lliey  pray.  Thev  picket.  They  sidewalk  counsel. 
They  try  to  hand  out  Hterature  talking  about  options  to  abortion. 
Most  importantly,  they  speak  words  to  women,  clinic  personnel  and 
others,  words  calculated  to  penetrate  the  hearts  and  minds  of  those 
who  week  to  bring  about  the  death  of  unborn  children;  words  that 
unequivocally  State  that  the  practice  of  human  abortion  is  an 
American-sponsored  holocaust  and  that,  yes,  an  unborn  child  dies 
when  a  pregnancy  is  "terminated"  by  a  woman  exercising  her 
"choice." 

And  Mr.  Chairman,  it  is  these  pro-life  words  that  I  believe  are 
the  true  impetus  behind  Senate  bill  636  and  the  reason  ultimately 
why  it  is  fatally  flawed.  Indeed,  in  my  experience,  learned  from 
both  the  courtroom  and  the  sidewalk,  those  who  make  up  the  abor- 
tion industry  and  their  allies  become  enraged  and  incensed  when 
fellow  American  citizens  exercise  their  constitutionally-protected 
freedoms  to  sharply  and  pointedly  condemn  the  act  of  abortion. 

However,  the  abortion  industry  cannot  insulate  itself  from  criti- 
cism. Now,  I  have  listened  to  all  the  witnesses,  Mr.  Chairman,  and 
there  seems  to  be  agreement.  The  pro-lifers  sav  violence  is  wrong, 
and  pro-choicers  say  that  everyone  has  a  right  to  picket  and  to 
pray  and  to  yell  and  to  chant  and  to  distribute  literature. 

1*116  problem  with  Senate  bill  636  is  that  the  key  operative,  sub- 
stantive terms  are  undefined.  And  I  will  guarantee  100  percent 
that  pro-abortion  plaintiffs  will  use  that  language  to  suppress  le- 
gitimate speech.  Let  me  give  you  an  example. 

Section  3  of  Senate  bill  636  provides  that  anyone  who,  by  phys- 
ical obstruction,  intimidates  or  interferes  with  a  person  because 
that  person  is  going  to  have  an  abortion  or  seek  abortion  services 
shall  be  subject  to  the  penalties  in  the  bill. 

Now,  Mr.  Chairman,  we  have  heard  all  theory  the  whole  hearing. 
Let  me  tell  you  what  goes  on  in  reality.  A  woman  goes  out  who  is 
pro-hfe.  She  has  a  pamphlet  in  her  hand.  She  w£ints  to  hand  it  to 
a  woman  going  into  an  abortion  clinic.  If  she  steps  momentarily  in 
front  of  that  woman,  this  bill  is  not  so  narrowly  drafted  that  it 
would  not  necessarily  apply  to  that  woman.  That  is,  a  woman  who 
is  handing  a  leaflet  out  to  a  woman  going  in  for  an  abortion  could 
easily  be  nit  with  the  draconian  penalties  in  this  bill.  In  fact,  Mr. 
Chairman,  if  this  type  of  legislation  were  around  in  the  late  fifties 
and  sixties,  there  would  be  no  civil  rights  movement,  because  the 
penalties  here  are  so  oppressive  that  no  one  would  risk  it.  And 
that's  my  problem  with  what  Professor  Tribe  and  others  and,  in 
fact,  the  Attorney  Greneral,  have  said.  They  have  said,  well,  you  can 
never  be  sure  what  an  overzealous  prosecutor  can  do,  and  that's 
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why  we  have  courts.  But  there  isn't  an  average  pro-lifer  who  can 
afiford  to  risk  being  hit  with  the  draconian  penalties  to  determine 
whether,  oh,  yes,  me  Attorney  General  was  right  or  the  Attorney 
General  was  wrong  about  whether  stepping  in  front  to  hand  out  lit- 
erature is  a  violation  of  this  bill.  ,.11  mi- 
Mr.  Chairman,  here  is  another  key  problem  with  this  bill.  The 
word  "intimidate  is  not  defined.  In  every  abortion  case  I  have  ever 
been  involved  with,  the  pro-abortion  plaintiffs  always,  always,  al- 
wavs  accuse  pro-lifers  of  intimidation — not  simply  when  they  act 
unlawfully,  but  because  of  their  speech. 

In  my  written  testimony,  which  the  committee  has,  I  mention  a 
woman  in  Billings,  MT  who  prayed  the  rosary  outside  of  an  abor- 
tion clinic.  In  a  full-day  Federal  court  hearing,  the  abortion  clinic 
conceded  that  if  the  woman  had  had  a  pro-choice  sign  or  a  "save 
the  whales"  sign,  she  would  not  have  been  arrested;  they  would  not 
have  sought  to  have  her  held  in  contempt  for  a  violation  of  the  in- 
junction. 

Mr.  Chairman,  free  speech  is  a  fundamental  constitutional  right. 
I  would  even  suggest  tiiat  it  is  even  more  fundamental  than  the 
right  to  abortion,  because  after  Webster  and  the  Casey  decisions, 
the  right  to  an  aiwrtion  is  a  liberty  interest,  and  if  you  are  going 
to  balance  a  f\mdamental  constitutional  right  against  a  liberty  in- 
terest, the  fundamental  right  to  free  speech  must  always  win. 

The  Chairman.  Do  you  nave  a  concluding  comment,  if  you  would, 
please? 

Mr.  Nkas.  I  do.  Just  three  quick  points.  One,  as  has  been  pomt- 
ed  out,  this  bill  is  not  limited  to  clinic  entrances,  and  the  example 
that  Senator  Gregg,  I  believe,  gave  about  a  mother  or  father  block- 
ing the  door  in  meir  own  home  to  talk  to  their  daughter,  that  is 
not  an  outrageous  hjrpothetical.  This  bill  is  not  limited,  and  that 
parent  could  easily  be  sanctioned  under  this  bill. 

I  beheve  this  bill  does  engage  in  a  bias  mode  of  discrimination 
in  contravention  to  the  U.S.  Supreme  Court  decision  in  RA.V.  v. 
City  of  St.  Paul,  and  therefore  is  unconstitutional  on  that  ground 

on  its  face.  i.   in        j 

And  finally,  Mr.  Chairman,  if  you  are  going  to  pass  this  bill — and 
I  think  it  is  a  terrible  bill  because  it  chills  first  amendment 
rights — make  sure  that  the  pro-abortion  advocates  are  covered  by 
tins  bill,  because  they  engage  in  the  most  obscene  and  lewd  and 
vulgar  conduct,  constantly — speech  of  a  nature  which  I  wouldn't 
even  want  to  discuss  in  public,  but  I  will,  if  you  would  like  me  to 
answer  questions.  They  use  blasphemy,  they  use  sexual  gestures, 
lewd  conduct;  they  spit  on  people;  they  scream.  They  do  everything 
that  pro-lifers  are  accused  of. 

So  as  a  matter  of  fundamental  fairness,  this  bill  must  cover  both 
pro-abortion  and  pro-life  advocates. 

Thjmk  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Nikas  follows:] 
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PUPABKD  SrATBONT  or  Nikolas  T.  NiXAS 

z.  zratoDDCTzoa 

I  baw  b««n  aokad  to  testify  on  tha  effect  that  S.  636  would 
have  on  tlie  efforts  of  pro-life  Ansrlcans  irtid  peacefully  exercise 
their  rirst  mtmttmppnt.  rigbt  to  aorally  persoads  all  citizens  tnat 
the  practioe  of  htman  abortioo  is  an  atrocity*  As  an  attorney  for 
the  Aasricen  Fanily  Association  Law  Center,  I  have  represented  pro- 
life  Aaericaas  for  the  last  two  and  a  half  years.  I  have 
rapresested  pro-life  Aaericana  frowi  most  regions  of  the  country, 
inclnding  the  states  of  California,  Looisiaaa,  Hov  York,  South 
Carolina,  Montana  and  Kississippi.  Sobs  of  these  clients  have 
experienced  the  fall  force  of  the  govei  iiiiiit ' s  police  power  because 
their  political  /reliqioas  views  coapelled  then  to  peacefully 
express  their  opposition  to  abortion. 

Daring  these  last  several  years  as  a  pro-life  attorney,  I  have 
seen  the  faces  and  heard  the  stories  of  eany  pro-life  Attericans. 
Who  are  they?  They  are  Catholics,  Horakons,  Protestants  and  Jews; 
they  are  wcaen  and  nen  of  all  ages,  races,  levels  of  education  and 
occupations.  They  are  grandaothars  and  grandfathers,  teenagers, 
newlyweds  and  singles;  they  are  poor,  wealthy  and  frcm  the  middle 
class;  they  coon  froa  the  north,  the  Bast,  froa  tb«  d««p  South  and 
the  New  South,  fron  the  Midwest  and  the  West  Coast.  in  short, 
they,  to  lx>rrow  a  phrase,  'look  like  Aaerica." 

Because  of  the  well-docunented  *pro-abortion"  bias  of  the 
nadia,  one  who  relies  solely  on  newspaper  accounts  or  television 
"sound-bites"  will  undoubtedly  have  a  ilistorted  and  ttilae  view  of 
the  condnct  of  the  vast  aiajority  of  pro-life  Aaarioans  as  they 
exercise  their  constitutional  right  to  dissent  froa  the  status  quo 
of  legalised  abortion.  Contrary  to  tha  picture  presented  by  the 
national  press,  (or  the  description  in  tha  Congressional  Stateasnt 
of  Findings  set  forth  in  section  2(a)(4)  of  8.636),  the  typical 
pro-life  Anerican  has  never  assaulted  anyone,  be  tJiey  the  woa»n 
seeking  to  abort  their  unborn  ohildren,  abosrtion  olinic  personnel 
or  law  enfoirceBsnt  officers.    They  have  never  vandalised  or 
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(la«txoj«(l  *Bf  property.  Tboy  hmrm  vmwmr  boabact  or  ••«  tixm  to  an 
abortion  olinljc*  fla«a  pro-aboKtloa  i|roupe  hacw,  iui£orttiiiat«l7, 
txiod  to  oqploit  th«  killing  of  Dr.  Oann  by  eagaging  in  a  caapalgo 
that  paints  all  pro-llf«r«  as  "tarrorlats'  raady  to  killr  boob  or 
toroh  anyona  or  any  -stmctura  aaaoolatad  wltb  the  abortion 
indnstzy.  Socb  a  cbarga  is.  a  flagrant  lie. 

Since  1M  ara  diacaaaing  vlolanoa,  let  me  state  for  tha  raoord 
that  th*  tonrirsn  Faally  Associatioa  has  onaqnivocally  condaanad 
the  killing  of  Dr.  Gonn.  Ha  baliava  that  all  faaaan  Ufa  is  sacred, 
not  only  tha  life  of  tha  unborn,  bat  the  lives  of  those  %dio  perfozn 
abortions  as  well. 

Mot  all  Mosleiu  oao  justly  be  labeled  as  terroriets  because 
the  bonbing  of  the  World  Trading  Center  vas  carried  oat  by  a  few 
Moeleasi  not  all  AfrLccn-Anericans  can  justly  be  Labeled  as  rioters 
and  looters  in  the  atterauith  of  the  lios  Angeles  riots;  and,  not  all 
pro-life  Anericans  can  justly  be  labeled  as  vandals,  destroyers, 
boobers,  arsonists  or  nurderers  beoanse  of  the  act  of  one  tortured 
individnal.   (c£.  S.636,  section  2(a)(4)). 

What  do  aost  pro-life  Aaericans  do  when  they  exercise  their 
constitational  rights  odtside  an  abortion  center?  They  peacefully 
pray  on  the  pablic  sidewalk;  they  carry  picket  signs  that  spell  oat 
for  everyone  to  see  their  views  on  this  aost  iitfmrtant  of  public 
issoasf  they  distribate  literature  detailing  the  stages  of  fetal 
developoent  and  the  effects  of  abortion  on  the  unborn  child,  the 
child's  anther,  father  and  others  related  to  the  child.  Aey 
attenpt  to  speak  with  wosnn  going  into  the  abortion  clinici  try  to 
assure  thea  that  alternatives  exist  and  that  no  natter  ffhat  tias 
driven  than  to  the  desperate  act  of  abortion,  hope  and  support  are 
available. 

Most  inportantly,  they  speajc  words  to  %roaen,  clinic  personnel 

and  others.  Words  calculated  to  penetrate  the  hearts  and  Binds  of 
those  who  seek  to  bring  aboat  tha  death  of  unborn  children.  Words 
that  nnaqaivooally  state  that  the  practice  of  hnnan  abortion  is  an 
AsMrieaa-aponsoz^nd  holooanst  and  that,  yes,  an  unborn  child  dies 
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vb«tt  a  prvgiumcy  la  "toxxinatod"  fay  a  woaan  exoraislng  bar 
•ohoies."  It  is  th«««  pro-Lif«  %fards  that  ara,  I  baliava,  the  tzua 
iMpmtnm    bahlad  6.fi3S  and  th*  r««MRnn,  nltiBataly,  why  8.636  la 
fatally  Clawvd. 

Indead,  it  la  BY  experianoa,  leamad  fzoa  both  tha  courtrooa 
and  th»  aidawalk,  th*t  thoae  wlin  smIcm  op  the  abortion  indaatry  iKi 
their  allies «  become  enraged  and  Inoeoaed  whan  fellow  Anerican 
aitizens  exezcise  their  conatitutionally  protected  freedoos  to 
abarply  and  pointedly  cxindemn  the  act  of  abortion. 

Bat  it  is  fnndaaental  to  oar  fora  of  daaocratio  governaent 
that  neither  the  abortionist,  nor  his  or  bar  staff,  nor  the  woaan 
seeking  to  abort,  have  a  legal  right  to  be  insulated  froa  sach 
criticisM.  fhns,  the  United  States  St^reaa  Court  has  repeatedly 
stated  that  ddtata  oa  issoes  of  national  concern  like  abortion 
operate  at  the  "core"  of  the  First  AaendBsnt  and  that  sach  debate 
shoald  be  *nn Halted,  robust,  and  wide-open."  See.  t^SU-i  MAACP  v. 
^^«.<hr.r^«  wttW,^,-  458  0.8.  886  (1982)}  itov>«  ^-  mn-ry.  485  O.S. 
312,  318  (1088). 

BoNwrar,  it  is  exaotly  such  robast  and  vide-open  debate  that 
triggers  the  enni^  of  the  abortion  indnstxy.  Thna,  fn  Imrmiit 
after  Imrsoit  broogfat  by  abortion  clinics,  the  peacafal  prayer  of 
pro-lifers  is  described  nagatlTely  as  "chanting;"  the  peaceful 
oarzyisg  ct  a  placard  with  a  pro-1  { fA  ■easage  on  a  public  sidewalk 
is  chaFBoterixad  as  "obstznctioo  of  aocess"  and  the  attenpts  at 
verbal  diologae  and  aoral  persuasion  hnrn—  "harassaant"  and 
*infeiBldat1<«i.* 

I  cannot  overstate  this  poiatt  the  abortion  industry 
literally  "hates"  the  ■essage  of  pro-life  Aaaricans  and  seeks  to 
either  auppraea  pKo-life  apeeoh  or  Inanlotc  its  bualnvaa,  p«raaancl 
end  clients  fro«  suoh  critic  i  w,  or,  ideally,  to  do  both. 


IZ.  8.636  Z8  OVKRBROIU}  KKO   VB0IIS  lUlO  HOULD  RCSUL3 

iM  CTK  sppHMssiai  or  PRontagp  gpascH  imp  ppressivb  cowpoct 

If  enacted,  S.636  would  undoubtedly  both  suppress  pro-life 
speech  and  insulate  the  abortion  industry,  its  personnel  and 
olients  froai  hearing  tha  pro-life  neasage.   Indeed,  S.636 's  key 
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prorisiona  ar«  so  broad  and  ragqa  and  th«  panaltiae  mo  draconian 
that  not  only  nnlawf  al  ooodnct  but  momt  protected  azpreaaion  and 
expzeaaive  oondact  would  offeotively  be  ceoaorad.  Let  as  explain. 

Seotloo  3  of  8.636  provides  tlmt  anyone  who  "by  force  or 
threat  of  force  or  bv  phraioal  Qbatmcti.on.  intentionally  Injores, 
^n^^»< Mi.fr—  or  Intarferea  with  or  attamta  to  injure,  Intiw^^tt  or 
interfere  with  «ny  person  becaoae  that  person  ia  or  has  been.  .  . 
obtaining  obortian  services  [or]  lawfully  aiding  another  person  to 
obtain  abortion  services"  shall  be  subject  to  the  penalties  set 
forth  In  the  bill. 

I  am  not  prianrily  concerned  with  the  portions  of  section  3 
that  discuss  "foroe"  or  "threat  of  force,"  "injure"  or  -atteiqpt  to 
injure,"  although  these  tersi  (liJca  all  the  other  substantive 
tenan)  »t^  undefined.  To  the  extent  that  these  terns  light  be 
interpreted  narrowly  so  as  to  require  soae  type  of  assault  or 
battery  or  eijailar  violent  act,  they  are  unnecessary  because  one, 
«v«ry  State  alceady  has  criw'tnal  prohibitions  against  such  conduct 
(for  exaaple,  assault  and  battery,  aggravated  cMsault,  etc.)  and, 
therefore,  suoh  prohibitions  axe  redundant,  and  two,  very  few  pro- 
Xl£«  AaMirioans  evaiz-  eagagA  in  traoh  eondnot.  To  the  extent. 
ho««ver,  that  these  provisions  would  apply  to  "▼eheeent,  caustic 

and  acsMti»es  unpleasantly  sharp-  n.».  Tlaes  Co.  v.  Sullivan.  376 
0.8.  254,  270  (1964),  pro-life  speeah  uttered  in  the  heat  of  a 
highly  oharged  enviromient  such  provision  would  be 
unconstitutional.  As  the  bupreae  Court  has  recognised,  "[8]trong 
and  effective  extenporaneous  rhstorio  cannot  be  nicely  channeled  in 
purely  dulcet  phrases."  maacp  v.  ci*<ivwn«*  Iflft*"""*  g°--  ^S8  O.S. 
886,  928f  jee  also  Jj^-  at  927  ("nere  advocacy  of  the  use  of  force 
or  violence  does  not  reaove  speech  f  xx»i  the  protection  of  the  First 
AMndaent")  (eBfAasis  in  original).  ^Sfi£d,  AaBrican  Booksellers 
ftfs'n.  Inc.  V.  Hudnnt,  771  F.2d  323,  333  (7th  Cir.  1»B5),  fl££4£Bfid« 
475  0.8.  1001  (1986)  (speeah  that  does  not  canae  ianadiate  injury 
not  be  penalised) • 
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Of  «v«n  <jxBvcti  ooncam  to  all  Aaaricons  wfao  b«ll«v«  tliat 
dabat*  OB  lasooa  of  public  lapoctaaca  sboald  be  "uninhibited, 
robust  and  wida-opan*  axe  the  prorialona  of  saotion  3  that  purport 
to  prohibit  "pfayoical  obstxuctioo"  'intimidation,*  or 
*ijttarfareiice«*    Xhese-  proviaiooa  are  defective  for  eeveral 


A.  S.636  a^plofa  Broad,  Vague  Laaguage; 

rarthexaate,  Pro-Abortloa  PlalBtiffa  KiU 

CtadoebtedlT  Seek  Um  Wldaefe  Posaible 

JPrllCTtAffQ  9t   fflrt  TliJtf^n^d  TegM 

8.06  pazporfce  fco  prohibit  ualawful  oooduct,  violence  and 
obstruction.  Bowever,  the  broad,  vague  and  undefined  language 
eaployed  in  the  bill  —  vhat  do  'physical  obetruction,  * 
"intiaidate"  and  "interfnm"  mean?  —  will  be  a  temptation  to  pro- 
abortion  plaintiffs  to  argue  that  such  language  should  be 
interpreted  expansively.  In  my  experience,  it  will  b«  a  temptacion 
to  efaioh  they  will  succumb.  Indeed,  in  everv  abortion  caae  that  I 
have  ever  partioipated  in,  or  heard  about,  it  Ib  a  certainty  that 
the  pro-abortion  plaintiffe  vill  vigorously  attempt  to  IjDpose 
eeeeping  limitations  on  pro-life  expreasion.  I  believe  that  those 
who  operate  and  auppott  the  abortion  industry  will  not  ba  content 
until  they  silenoe  all  publio  apposition  to  abortion.  This  goal  of 
complete  censorahip  is  being  aooonpT  1  shed  systematioally  as  case- 
by-case,  pro-abortion  plaintiffs  close  off,  one  by  one,  every 
remaining  public  forum  for  pro-life  speech  and  expressive  condnot. 
Today's  "alternative  public  forum'  is  toonrrow's  lawsuit.  Let  ma 
explain. 

Approximately  fourteen  years  ago,  the  California  SupresM  Court 
daolded  that  the  California  state  constitution  provided  broader 
protection  for  free  speeoh  in  areas  open  to  the  general  public  than 
the  fedaral  Constitution.  Robins  v.  Pmnevard  ahooplng  Canter.  23 
Cal.3d  899,  153  Cal.Rptf.  854  (1979),  ftJ^ixoad,  Pmnevard  Shopping 
Canter  v.  Rohbins.  447  U.S.  74  (1980).  Pro-lifers  who  wished  to 
peacefully  protest  believed  that,  based  oa  the  Pruneyard  decision, 
they  oenld  gather  in  parking  areas  of  abortion  clinics  to  pray. 
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plokflt,  paas  oat  lltcrKtora  and  ap«ak  to  paople  about  the  «ril  of 
abortion*  CartalAly,  thay  raaaonably  •asamad,  abortion  cUnioa  ax« 
I  i^Minlnl  baslnsvMtfi  mtkI  ofMtn  to  t:h«  poblic,  thus  thalr  opan  areaa 
(^.a.,  parfcing  lot«,  lobbiea,  etc.)  ara  araaa  wbare  thay  coald 
paaoafolly  protaat.  What  happanad?  The  abortion  clinioa  anad  to 
XBMina  tha  pz^otaators  unci  t.ha  ooarta  held  that  ■alti-teoant  offioa 
co^Iazaa  hoaalng  abortion  clinics  vara  raaliy  not  tha  saaa  aa 
aolti-tanant  ahopping  cetitara  and,  therafore,  not  opan  to  tha  aaaa 
aztant  for  paaoafnl  protoat.   Hoiraver,  tha  public  aidawalk,  tha 
claaaio  public  formi,  waa  an  -altomativa  toma"  opan  to  pro-lifa 
Aaaricana.   So  tha  pro-llfara  aovad  to  tha  public  sidairalka  to 
pray,   pickat,   diatribnte  litaratora  and  counsel  woaen  on 
altemativwa  to  abortion.   What  happaned?   Tha  abortion  clinioa 
aaad  arguing  that  the  praaanoa  of  pro-Iif^ra  on  tha  aidawalk 
raaultwi  in  "haraaaaantr**  "intimidation-  and  "intarfarance"  with 
thair  abortion  operationa.   80  California  atata  courta  iaauod 
•flxBt  Aaandaent  Fraa  Sonaa'  pcadudiog  any  pro-life  apaaoh  or 
ezprasaive  cooduct  f z?aai  occurring  on  public  sidewalkfi  in  front  of 
the  abor^on  allnics.    In  aona  cases,  tha  pro-lifazs  ware 
reatriotad  to  protesting  aaross  the  street.  Bat  don't  worry  aald 
the  pxo-abortioo  plaintiffs,  "altamatlTa  fora*  exist.    For 
axaapla,  you  can  90  door  to  door  to  aaXe  your  viawa  imown.  Tou  aay 
distribute  litaratnre  through  the  audJ..  Ton  «ay  contact  rasidents 
by  talapiaona.  80  pco-Ufers  bagan  to  aarch  through  aeighbocfaooda, 
call  xmmidmatMf  picket  the  neighborhoods  where  those  ^bo  porf  ara  or 
aaaiat  abortloos  live.  What  happened?  Tha  pro-abortion  plaintiffs 
sued.  InjanctioDS  were  sought  and  obtained.  And  the  beat  goes  on. 
■vea  wfaan  pro-life  Aaerirana  laavtt  tha  proteat  arena  and  aaak 
to  of tmr   «1tamativiBa  thay  are  houndad.   For  yeara  pro-abortion 
adrooatee  ha^a  <4iallangad  pro-lifara  to  -balp  woaan.'  So  pro-lifa 
Aaarioana  astabliah  orisis  pregnancy  cantara  whare  %fovan  coald 
zaoaiva  inforwih^on  that  thay  will  not  raoeiva  froai  abortion 
clinics.  THey  will  aleo  racaive  money,  shelter,  and  counsollng  as 
they  carry  thair  child  to  term.   fVhat  happened?  They  ware  sued  by 
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abortion  clinijcs  for  allegedly  deoeiving  wonen.  Ab  »f»  speak, 
several  crlsie  pregnancy  centers  are  defending  theaselves  frost  a 
laweait  brought  by  abortion  cllnica.  Freedos  of  choice  —  no  way. 
The  only  goal  is  absolute,  unquAlified  abortion  on  demnd  with  no 
criticisB,  no  public  opposition. 

Vraryifhere  in  the  country  the  rights  of  pro-life  Aasricans  to 
peacefnlly  protest  are  under  attack  and  the  available  areas  for 
protest  are  being  liaited.  I  ooald  tell  yea  aboat  one  of  ay 
clients,  a  65-year  old  woman,  suffering  froa  M.S.  and  confined  to 
a  wheel-ohair,  vho  prayed  the  Rosary  outside  o£  an  abortion  clinio 
on  the  poblic  walkmy.  Vhis  obviously  dangerona  protestor  was  sued 
because  she  allegedly  harasssd  and  intiaddated  abortion  olinic 
staff,  volunteer  escorts,  wonen  and  their  ooapanions.  I  believe 
•he  was  sued  bacaqse  her  presenoe  and  aessage  were  affective 
witneeses  to  the  aoral  evil  of  abortioa. 

Z  could  also  tell  yoa  about  Bouston,  Texas,  where  daring  the 
Rapoblio  Coaventioa,  a  state  oonrt  issued  a  100  foot  Free  Sone  Ia 
front  of  an  abortion  clinic.  One  of  ay  clients,  who  was  doing 
nothing  lore  than  siaply  ypJlilFAig  doen  the  streets  toward  the 
abortion  ollala,  still  oatside  the  100  foot  "Free  lone,"  was 
eventually  stopped  by  a  police  officer  and  an  attorney  for  the 
abortion  olialc.  The  first  words  out  of  the  poUce  officer's  south 
was  the  question,  directed  at  ay  client:  "Are  you  a  bom-again 
rhrietlan?"  Stunned  that  a  govemasntal  official  would  dare  ask 
such  a  question,  ny  client  renaioed  silent  vaamncarlly,  Lrying  to 
collect  his  thoughts.  Before  he  could  respond,  a  second  question 
was  posed,  this  tine  by  the  abortion  clinic's  attorney,  who  asked 
hiait  "Are  you  pro-choice?"  This  happened  in  AnguML,  1992,  in 
Aaarioal  The  clear  indication  was  that  if  you  didn't  respond, 
respectively,  "no"  then  "yes,*  yon  would  not  be  allowed  down  the 
public  sidewalk  toward  the  oUnln  regardless  of  your  oonduct  or 
motives.  OiaorlBinetory  snforr  nasut  of  injunctions  oooura  all  the 
tine  —  and  by  such  enforoeaent  pro-life  speech  is  being 
suppressed. 
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X,«t  ao  9lv«  yoa  on«  racent  «xaaipla.  Ann  Kally  i>  a  r^aidant 
of  Billlsgar  Montana.  Mrs.  Kelly  is  a  53  year  old  nother  of  five 
children.  She  la  a  devout  Raeian  Catholic  who  believes  that 
abortion  is  the  killin?  of  pre-bom  children.  To  oi— iiili  iite  her 
pro-life  vlevs  to  all,  Mrs.  Kelly  deoidad  she  voald  peacefnlly  and 
qoietly  pray  the  Rosary  as  she  vaUced  op  and  doim  the  public 
sldeimlk  in  front  of  an  abortion  oHni<i  located  in  Billings, 
Montana.  And  that  is  what  aba  did  -  v«d.king  and  praying, 
peaoafolly  and  quietly,  np  and  down  the  poblic  sidewaUc. 

itoL£ortiinat«ly  for  Mrs.  Kcdly,  opproxiBately  nine  aonths 
oAz^lierr  the  abortion  clinic  had  filed  a  lawsuit  in  a  Montana  state 
coort  seeking  an  injimfrtioa.  Mrs.  Kelly  was  not  a  n«f  d  defendant 
la  that  lawsolt.  xb«  tttMta  coort  issued  an  ininnction  that,  aanng 
other  things,  created  a  "csorridor  twenty-five  feet  wide" 
iaaediatfly  in  front  of  the  aborti<m  clinic. 

Ban  Kelly  %Ma  arrsRted  hy  two  City  of  Billinqs  police  officers 

for  praying  the  Rosary  in  front  of  the  clinic.  She  was*  chargod 
with  criainal  oonteapt  for  violating  the  Tirst  AsendaMnt  rroe 
lone,"  even  though  she  was  not  a  defendant  in  the  state  court 
aotion  and  even  though  she  was  engaged  in  quiet  and  peaoef  ul  prayer 
on  the  public  sidewalk. 

When  she  waa  arrested  Nra.  Kelly  was  alone  on  the  sidewalk 
quietly  prsylag  her  Rosary,  wbicli  was  clearly  visibla  to  passer sby, 
the  abortion  clinio  staff  and  the  Billipgs  polios  officers.  At  no 
tias  while  she  was  praying  was  ehe  talking  to,  or  interfering  with, 
any  of  the  people  entering  or  exiting  the  clinio  .or  otherwise 
engaging  in  any  disruptive  oondoot. 

Despite  the  fact  that  Mrs.  Kelly  was  only  peacefully  and 
quietly  praying  the  Bosary,  eaployees  of  the  abortion  clinio  oalled 
the  Billings  Polioe  Departaent  and  cooplained  that  Mrs.  Kelly  waa 
praying  the  Rosary  in  front  of  the  abortion  oliaic.  As  a  result  of 
this  phone  call,  officers  of  the  Billings  Police  Departaanr 
Mrs.  Kelly. 
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Our  of fla«  filed  a  oivll  rigbts  action  against  tbe  abortion 
clinio  and  police  in  fedaral  court.  A.  full  day  evidentiary  hearing 
vas  held.  The  federal  court  decided  to  ehntaiw  because  of  the 
pending  state  criainal  ocotecpt  charge  against  Mrs*  Kelly. 

Ibe  federal  court,  however ,  did  issue  eight  pages  of  fiitdings 
of  fact.  What  did  the  federal  court  find  after  all  the  witnesses 

hod  testif  ImI? 

1.  That  Mrs.  Kelly  was  neither  a  nasad  party  to  the 

underlying  state  court  injunotion  action  nor  was  she  a  aeaber  of 
Opsratlon  Rescue;  nor  had  she  engaged  in  any  activities  Lypically 

associated  with  Operation  Resoue. 

2.  That  Mrs.  Kelly  was  not  personally  served  a  copy  of  the 
state  court  lAjnnction,  nor  was  the  preliainary  injunotion  cvad 
aloud  to  her  by  the  abortion  clinio  staff  or  by  an  authorized  law 
enforcement  officer.  That  while  Mrs.  Kelly  kaew  of  the  existenoe 
of  the  state  court  pralijsijiary  injunction  she  was  unaware  of  the 
injunction's  tems. 

3.  That  at  the  tisM  of  her  arrest,  Mrs.  Kelly  was  standing 
alone  on  the  public  sidewalk  near  the  front  of  the  abortion  clinio, 
peaoefully  praying  her  rosary.  That  Mrs.  Kelly  hsd  previously 
guietly  and  peax»fally  prayed  the  Rosary  on  that  sobm  public 
sidewalk  and  had  not  been  arrested. 

4.  That  on  the  snming  of  Mrs.  Kelly's  arrest,  the  decision 
to  enfozoe  the  25-foot  First  Aaendnent  Fraa  Zone  orioinated  with 
paraonnel  frcM  the  titwg^iln^  oUnto.  that  the  docialon  by  the 
abortion  clinic  to  enforce  the  injunction  was  based  on  'how  clinic 
patients  feel"  about  the  pro-life  deatoostration  and  'the  content  of 
the  speech'  ottered  by  the  pro-lifers. 

5.  That  after  an  "extensive  briefing*  and  "thorough  day  long 
testiflKTuiol  evldeotiory  hearing"  the  federal  court  stated  that  it 
was  still  "very  difficult"  to  dateraiiie  when  the  abortion  olinic 
and  Billings  Police  Departissnt  would  scMk  enforcentsnt  of  the  state 
oourt  "prallninaxy"  injunction.  In  light  of  the  cirguvents  node  by 
fXKinsel  for  the  abortion  clinic,  the  federal  court  suggested  that 
the  abortion  olinic  expectad  the  Billings  Police  Departannt  to 
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slaply  "a<talnlaLx;«tw  tb«  ytjwmx   n«o«Bs«iry  t.o   cazxy  uuL  LLm  will  of 
th«'  abortion  clinic. 

Tnrthmrworm,  in  op«n  ooart,  nndar  oath,  one  witneaa  for  tbtt 
abortion  clinic  conceded  that  it  ««a  tb«  oontant  ol  Lb«s  prti-llfM 
iMssage  being  ezprasaed  by  Mrs.  Sally  and  others  that  was  oaosing 
'distress"  to  wonen  eataring  the  olinio.  Another  representative  of 
the  abortion  clinic  admitted  that  had  any  person  been  carrying  a 
so-called  *pro-choiae*  sign  within  th«  25-£oat  first  Aaendasnt  Free 
Soae  that  the  abortion  clinic  woold  not  have  called  the  police. 

A  Billings  polios  otXlcer  testified  that  bad  sca»one  been 
carrying  a  "Sara  ths  Whales"  sign  that  ha  "aost  likely"  weald  not 
hove  arrested  that  person. 

Finally,  and  aost  tellingly/  the  exeoutive  director  of  the 
abortion  olinio  tastified  that  if  Mra.  Xelly  had  said  to  woann  aa 
they  ontared  the  clinifi  "I'a  pro-oholce  and  I  applaud  yoor 
declaion,"  that  that  »aeaaae  %Rmld  not  be  "intinlriatinq"  to  vooen. 
Conversely,  had  Mra.  Kelly  stated  *I  believe  abortion  is  an 
atrocity  and  [the]  killing  of  unborn  babies,"  the  abortion  clinic 
director  stated  that  that  Message  woold  conatitnte  intiaidatioa  of 


Fortunately  for  Rrs.  Kelly,  after  the  federal  court  issued  its 
detailed  findings  of  faot,  the  state  crlAinal  contesfrt;  charge  was 
dlsadssed  and  the  abortion  clinic,  reluctantly,  agreed  it  would  not 
seek  to  have  har  arrested  for  peacefully  praying  on  the  public 
sidewalk. 

Mrs.  Kelly  was  fortunate  to  have  frse  local  counsel;  »ost  pro' 
lifers  do  not  have  that  luxury.  Host  pro-lifers,  in  that 
situation,  would  have  bad  their  constitutional  rights  suppressed. 

Because  S.636  contains  broad,  vague  and  undefined  language, 
pro-abortion  plaintiffs  will  undoubtedly  ase  such  language  to 
aupprass  constitutionally  protected  expression  and  axprsssive 
coiMimit* 
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B*  rmmamtul,   prot«ct«d  ixpcvMloB  NOald  B« 
■naDr««««d  or.  at  thm  !.•— t  ChlUtfl 

The  phrases  "physixMil  obstractioor*  «nd  "Interfere"  ooald 
easily  be  appllod  to  reach  peaoefnl,  oonstitationally  proftectod 
mxprmamiaa  and  ezpresalw  conduct.  A  sidewalk  counselor,  for 
exaflple,  who  faMntirllj  st^s  in  front  of  an  indlTldual  antering 
or  oyj^-^iMj  an  abortion  clinM  to  hand  oat  pro-life  literature  ooald 
easily  be  desnsd  to  have  physically  obstructed  such  person  or 
iirbarferod  with  ooc  ettea^rted  to  iaterfere  with  that:  perccm 
receiTing«  or  aiding, .  an  abortion.  Porthsxaore,  a  pcurson 
paacafnllj  carrying  a  plckat  sign  while  walking  up  and  down  a 
public  sidewalk  or  walkMay  in  front  of  sa  abortion  olinio  aigfat 
cause  a.  proepective  abortion  clinic  client  to  swsantsrily  slow  down 
or  to  stop  and  step  around  such  a  picks ter.  Although  the  plokater 
ttmrn  ooyag^  la  p»aoeful,  ttxprooolro  oonduot  protsctod  by  thia  First 
Aaenriaant,  the  client  who  was  ■oaantarily  blocked  or  raqnired  to 
take  several  extra  steps  to  reach  the  abortion  clinic  could, 
ooasistent  with  thu  proposed  longuags  of  0.636,  charg*  thmt.  thm 
plokater  violated  section  3. 

tfiallarly,  rhe  tiarm  "Intlaidate"  la  so  vague  and  atandard-less 
that  its  potential  to  suppress  or  chill  free  speech  is  eoocaous. 
As  I  nsntioned  above,  I  bave  never  been  involved  in  a  pro-life  case 
where  tbe  abortion  ollnlo,  its  staff  and  clientele  have  not  charged 
pro~llfera  with  "intlaidation.*  In  aliwst  one  hundred  percent  of 
the  oases,  what  the  abartioo  plaintiff  is  really  oharaoterising  as 
intlKidaiJ.on  Is  the  pro-life  speech  being  dlractad  at  tbea. 

I  understand  that  having  snaannn  express  their  opinion  that 
what  yo«  are  doing  or  about  to  do  is  a  grave- aoral  evil  aay  very 
well  prick  your  oonsclenoe,  canse  you  to  ej^erlenoe  guilt,  doubts, 
anguish,  yon  aay  even  feel  intimidated,  bat  it  is  Intialdatlon  bom 
of  aoral  persuasion  and  the  poser  of  speech,  and  such  speech  is 
absolutely  protectod.  .A  pro-lifer's  First  AnsadBant  right  to 
eacpress  his  or  her  views  cannot  be  curtailed  or  lladted  because 
scan  persons  are  tiald  or  reluctant  to  bsar  expressions  of  the  pro- 
llfara's  views  on  the  issue  of  sbortloa  even  if  the  pro-lifers* 
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■peedi    tanda     "to     iDtisldate,     harcisa    or    disturb    patieatv    or 

potMitiAl  patiants*  of  tba  abortion  olinic.     Mational  ftryJIllFi**^* "" 

for   WtaiMia    Ti    QtnjMtloa    Rawaia.    726    F.St^p    1438,     1497     (B.D.Va. 

1989),    a£jLA-*    914    F.2d  S82    (4tli  Cir.    1990),    rararaed  on   othar 

cyronnda,   anb  noa  Brav  v.  Al«**~<y^f|  wo— n'»  Health  Clinic.  U.S. 

,   U2  L.Bd.Zd  34   (1993). 

■Tha  Cact  that  all  pro-lifa  speech  is  intended  to  ■forally 

parsoada  and  infloanca  those  ianrolved  with  abortion  not  to  abort 

nabocB  ehildren  and  that  aany  tiaes  those  individuals  feel 

"ooezoad"  by  the  expresaioaa  of  such  pro-life  apeoch  does  not 
resnve  the  speech  fcoai  the  protective  aabrella  of  tbe  Fixer 

ABendmnt.  The  Supreae  Court  decision  in  Organization  for  a  Better 

Anstin  ▼.  Keefe^  402  O.S.  415  (1971)  is  instructive  on  this  point. 

In  Keefe.  protesters  vfao  objected  to  the  sales  taotios  ot  a 

real  estate  broker  distributed  leaflets  criticiaing  the  broker's 

business  practioe.    Xhe  leaflets  wsre  distributed  at  a  local 

shopping  center,  at  the  broker 'a  church  and  at  the  hones  ot  soaa  of 

the  broker's  neighbors.  402  U.S.  at  416-17.  The  broker  sought  and 

obtained  injonotive  relief  prohibiting  the  distributioo  of 

literature  and  picketing.    The  protesters  appealed,  but  the 

appellate  ooort  affizsed,  ruling  that  because  the  protesting 

activities  were  'coerciTa"  and  "intiai  dating"  they  were  not 

proteotad  by  the  First  Aanndawnt.  The  Suprena  Goxirt  reversed  by  an 

8-1  vote,  holding  that  the  protesters  speech  and  leafletting  were 

protected.  The  Court  addad: 

Tfae  olaLa  that  the  expresaions  (of  the 
protesters]  were  intended  to  exazcise  a 
ooeroive  iapiy?*'  on  (the  bro)Qor1  does  not 
iMOve  tboH  tram  the  reach  of  the  First 
TlBsnrtwiit   rxbtt  protaatecs]  plainly 
iBteaded  to  iaflvaaoa  (the  farokars'] 
ooadaet  by  thfsir  activitiaa;  this  is  not 
fnadaaantally  diffarant  froa  the  function 
of  a  nawspsper.   (9ha  proteetnm]  were 
engaged  openly  and  vlgoroaaly  in  auking 
the  public  aware  of  (the  brofcars']  real 
■■twta  pracrtLcee.   T<»isa  praotioes  wwre 
offenaiva  to  (the  protestors],  as  the 
▼lews  and  practices  of  (the  protastors] 
ere  ao  doubt  offensive  to  otWrs.   But 
so  Icog  as  the  means  are  peaceful,  the 
I  (— iiiiiiiit  Inn  need  not  naet  s tanda rda  of 
aooeptability . 


I— fe.  402  U.S.  at  419  (citation  oaitted;  esfihasis  added) 
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Bdr  can  pro-llltt  speech  be  characterised  as  ■IntlMtdatlon" 

(and  thereby  trigger  the  severe  penalties  in  S.636)  becauee  aamm 

individnals  beooaw  angxy  or  upset  vben  their  oondnot  or  potential 

conduct  is  oondeanad  in  strong  taras.  in  Tt*t-w4n4aiio  v.  Chioacro» 

337  D.8.  Ir  4  (1949)  the  Suprena  Court  statadt 

Aooordiaglyr  a  function  oC  free  speech 
mutar  our  systaH  of  yumruisent  is  to 
inrita  H^TTfcw.  ic  nay  indaad  bast  sarra 
its  hloh  pnxposa  vhan  It  induces  a 
f^flP^<»?ftt%%>f  mtrmm^..   creates  illffffntlffffir*^^^'""- 
yttth.  oonditlons  as  they  arer  or  even  stirs 
people  to  asgSX.'     Speech  Is  often  provooa- 
tire  and  sfaoUiBBSUS'  It  aay  striloa  at 
prejudice  and  preoonoeptlana  and  have 
profound  gnsettHag  ffiffffffftf  *•  it  presses 
for  the  afloaptanoe  of  an  idea. 

(eo^basis  added). 

Therefore,  section  3's  inclusion  of  the  undefined  tens 
"pfaysioal  obstruction r"  "intlaidate,"  and  "interfere*  pose  a  aevara 
risk  that  peaceful,  constitutional ly  protected  pro-life  expression 
and  expressive  conduct  vill  be  proscribed.  At  the  very  least,  the 
draconlan  criadnal  and  divil  penalties  set  forth  in  sections  3(b) 
and  (e)  of  6.636  vill  have  a  pcofoond  "chilling"  effect  on 
proteotad  speedi  and  eiqirassive  ooodnct.  This  "chilling*  effect  is 
iniaical  to  fundaaantal  First  Aaenchnant  freedoas.  fis£,  e.g.»  ^fiCE 
V.  Button.  371  0.8.  415,  432-33  (First  iamaOmaA   froodcMBS  "are 
delicate  and  vulnerable,  as  well  as  supreaely  praolooe  in  our 
society.   Vhe  threat  of  sanctions  nay  deter  their  exercise  as 
potently  as  the  actual  application  of  sanctions.")  Very  fe«f  pro- 
life  Aaaricans  could  afford  to  defend  thaaaelves  f rcai  the  crlninal 
or  civil  action  provided  for  in  8.636  —  even  fewer  could  afford  to 
pay  the  excessive  and  disproportionate  penaltlea  contained  in  the 
bill.  -Thus,  the  vere  existence  of  these  penalties  would  drive  off 
aany  pro-life   Anericans   froa  exercising   their   fundaaental 
constitutional  rights. 

C.  Che  Provisions  of  8.636  are  Vot  Liadted 
to  the  Entrances  of  AhP«-felo«  nunirw 

Section  3*s  provlsiona  are,  contrary  to  the  bill's  Bdsleading 

title,  not  United  to  the  entrance  areas  of  an  abortion  clinic. 

Vliey  are  not  expressly  lisdtcKl  and'  so  nay  fairly  be  eaid  to  apply 
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anywbojra  i*  th«  ooontry.  lAds«d,  S.636<«  ondafin^  fram  are  so 
broad  and  vtigaa  that  parvats  who,  in  thair  own  borne,  maamntmriXj 
stAod  in  front  of  oca  of  their  alnor  dangfatara  ("pbyaiaaliy 
obstrucrt")  to  attaint  to  diacuaa  with  har  an  unexpoctad  pragnoncy 
and  diflsnada  her  f ro«  vaDcing  out  tho  front  door  and  obtaining  an 
abortion  ("intorfar*-  or  -intiwLdata")  might  very  wall  ba  found  to 
▼ioLate  S.636.  Ona  Might  expaot  to  find  such  lAgiaiation  in  tha 
lagal  code  of  tha  former  Soviet  Union  or  present  day  China.  That 
this  proviaioQ  ooold  be  enacted  in  Aaerica  ie  frightening.  And  I 
have  no  doobt  that,  if  enacted,  parents  vill  be  sued  for  attempting 
to  diacourage  their  daughter  from  killing  bar  unborn  children. 
O.  She  Rale  at  Goaatraotioa  Camiot 

Finally  r  it  is  crucial  to  point  out  that  section  3(f)(5)  of 

s.636  wjuiot  €nir«  the  aoix4rt:ltufci.oBal  dafaota  ■•<;  £or<:h  in  tl%m   raat 

Of  section  3,  flection  3(f)(5)  seta  forth  a  "rule  of  coaatruction" 

that  proridaa  that  -[njothlng  in  thia  aactioa  ahall  ba  cona trued  or 

intc^pratad  to  pzxahlblt  «xpr«««lon  prortaotad  by  th«  WLxm*  AuiMiiilnniit 

to  the  Constitution.  -  This  disclaimer  is  illusory  -  nero  statutory 

window  dressing.  I  hare  defended  against  injunction  actions  where 

a  court  issues  an  injunction  that  includes  prohibitions  that  on 

their  lace  preclude  all  oonduct,  lawful  and  unlawful,  ifhan  I  hara 

objected  to  the  c^ipareot  facially  unconstitutional  prorisicma,  I 

have  been  directed  by  both  the  court  and  the  pro-abortion  plaintiff 

to  language  similar  to  3(f)(5).  I  have  ne^er  found,  as  a  practical 

■attar,  that  soch  language  has  snrer  protected  the  constitutional 

ri^ts  of  my  clients  iriien  the  pro-abortion  plaintiff  seeks  to 

enforce  an  ej^ress  and  specific  term  of  the  injunctloo. 

'iforeover,  I  do  not  believe  that  tha  Congress  should  pass 
legislation  that  is  ooostitntionally  overbroad  and  vague  and  seek 
to  cure  the  deXeot  with  a  "oatch-ell*  diaolaimar.  Only  lagtalation 
narrowly  tailored  to  prohibit  specific  well  defined  unlawful 
conduct  can  pass  constitutional  muster.  S.636  does  not  fit  that 
descriptioa. 
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ZZX.  S.CM'S  BSflSD  nrOftCOIBIT  MR) 
SOBCZURZVX  PRQVXSIOB  lIPFIiT  OBLT  TO  PtO-LXFBS) 
Wffl  VMK-POIW  PMCRIltnmPIOW  II  aWOWTOHHIOOL 

Tlia  prorlsiosis  of  8.636  only  apply  to  those  irtio  act  vlth  a 
pro>Llfa  Motiv*  —  that  is.  thay  onlr  «PDl7  to  thoea  who  oppose 
abortioQ  aa  a  aofral  evil  and,  tharaforsr  Act  vlth  a  pEO-lxfa 
aotive.  Thus,  8.636  diaorlainates  against  pro-life  sntivation.  It 
Lm  mxLotUitLa,  htmtnunr,  tJiat  tha  Canstitution  forbids  quvamaantal 
prohihltions  on  tba  basis  of  an  actor's  point  of  ▼iew.  Sooh  Tiew- 
point  discrivinatloa  is  Uatantly.  uncoastitntiooal .  Sit*  A±5L(.« 
H.a.v.  if.  ctt'T  of  fit,  Par^  ^n««^■/>^-a-  120  L.Bd.2d  305  (1M2). 

For  ^xmmpl^e,  Lt  a  paraon  "incenHionally  cUunagas  .  .  •  t:b« 
proparty  of  medical  facility.  .  .  bocaqge  guch  facility  orovidaa 
abortion  earvicea , *  then  that  peraon  is  svbject  to  tha  sanctiona 
sat  forth  in  8.636.  uowsvar,  if  a  ocaaon  tJiiaf  or  pro-abort:ion 
advocate  or  a  ■Miiriinr  of  an  tirr*"'*''  rights  groap  of  an  eaployee  of 
the  ^i<"<«  staff  intentionally  dsBBges  the  property  of  an  abortion 
ollnio  becauset  1)  the  thief  wants  to  steal;  2)  the  pro^abortlon 
advooate  is  upset  that  the  abortioo  clinic  will  not  perfont  third 
triasster  abortions}  3)  tha  aniasi  ri^ts  activist  wanta  to  draw 
attaotion  to  tha  plight  of  laboratory  anlaals;  or  4)  the  eaployae 
is  involved  In  a  labor  dispate  with  the  owner  of  the  abortioa 
clinic,  then  neither  tha  thief ,  the  advooata,  the  aotivist  nor  the 
enplayee  will  be  snbjeot  to  the  provisloas  of  fl.636. 

The  Congress  cannot,  consistent  with  tha  First  Hiisndissnt, 
proscribe  oonduot  based  on  'hostility  -  or  f  avoritisa  -  towards  tha 
ODderlying  siaaaaga."  R.A.V.,  120  L.Bd.2d  at  320.  Sta.  flllfi  id*  at 
323  (The  First  JtaendBent  does  not  pemit  govamBsnt  "to  iapoae 
speciAl  prcAibitiona  on  those  ^eakars  who  express  views  on 
disfavored  snbjaats"). 

Finally,  if  8.636  is  enacted  it  will  set  a  danqeroas  precedent 
for  all  social  wnvettants  that  seek  to  change  the  statos  quo.  If 
the  pro-life  ■oveaasat  can  be  the  special  object  of  oppressive 
legislation,  then  what  is  to  prevent  the  goveraaent  frosi  siailarly 
targeting  those  who  protest  tha  goversasnt's  fiscal  policy  or 


139 

-»<««i  cxpttrlBsiitatlon  policy,  •to.   Ind^wl,  under  tho  Sup 
Court's  holdlna  in  cases  such  as  R.A.v.  v.  citv  of  g^-  ^nfl"^-    1^0 

L.B<l>2d  305  (1992),  any  measures  imposed   against  pro-iiters  mat. 

also  apply  to  othar  demonstrators. 

IV.  «.63«  nUI.8  VO  FWOTBCT  PBO-LirK 

DIMOBSIRMOHS  FWIC  TBI  VKIMOVL 

affyocf  or   soMK  rao-ABOgriOT  RmPlCftLB 

Hot  ooly  do**  S.636  inpazaiissibly  disoriminata  against  pro- 
lifera,  it  aXeo  fails  to  protaot  pxo-lifa  protestom  from  the 
nnlawXnl  conduct  of  sosm  pro-abortion  radicals  and  their 
supporters.  Often,  radical  pro-abortion  activists  and  sy^iathizars 
have  ^lysically  praventad  tha  pro-Iif are  froU  valXing  up  and  down 
a  poblic  sidewalk,  soeMtiaes  with  their  bodies,  soastiBSS  with 
large  signs  usually  depicting  soae  fora  of  sexual  oondoct  (for 
exaxpla,  two  nsn  aogaged  in  sex) .  Soswtiaas,  the  pro- lifers  have 
actually  been  hit  by  these  signs  or  physically  pushed  away.  Many 
tisHis  local  police  ar«  present  i  rarely  do  they  arrest  the 
aggressor* 

Additionally,  if  pro-Iifars  attaapt  to  exarciae  their 
fundioMurbel  Flrat  AaeodiMnt  rights  to  apeek  to  waaan  entering  a 
clinio,  pro-abortioa  advocates  will  scracui  in  an  a1:tea(>t  to  drown 
cot  tba  pro-Ufa  ■sasage  being  ooorayad.  Other  Bothods  that  are 
iMit  naconean  ara  placing  radios  within  inches  of  tha  ears  of  pro- 
lifers  and  turning  tba  wolnaa  to  the  aaxianii  level.  SasMtiaas 
portable  caaaetta  tapea  with  obsoene  or  vulgar  wards  or  phrases 
repeatad  over  aad  over  ara  placed  naoct  to  th**  m^rm   nf  pro- lifer  a 

(for  exaipla  P youl  F youl  P youl  over  and  over 

again). 

-Blavphaay  la  a  onwainn  tacihin  na«wl  against  pro-lifera.  Ooe  of 
■y  clients,  a  Protestant  paator  in  Rorthern  California,  wao  rold 

that  "Tour  God  rapes  virgins,"  a  blaapheaous  denigration  of  the 

Christian  doctrine  of  the  Virgin  Birth.   Another  client,  the  65 

year  old  Catholic  woaan  confined  to  a  whaalchalr,  was  told  that  she 

waa  "brain  dead"  as  was  "her  Pope." 

A  related  tactic  uaed  to  disrupt  ooostitntionally  protected 

prayer  ia  to  oockingly  'pray"  along  with  tba  pro- lifer  using 
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blaspheaoas  and  vnlqar  words,  vuch  as  "Bail  tiazy,  full  of 
One  pro-lifer  vas  asked  if  sha  jaastorbates  aa  «be  praya  the  Rosary* 
Tbe  pro~aboxrtlon  advocate  than  suqqaated  ways  tba  Rosary  coold  be 
oaad  in  eexnal  acts* 

Iiast  ■mini  in  Baton  Boaga,  Iiooisiana,  I  witaaased  aereral 
tJioaaaiid  pzo-lifers  at  3x00  a.s.  psrayingr  carrying  candlaa  and 
banoors  and  singina  byaois.  They  Baxched  peaoefnlly  to  an  abortion 
olinic  onrroonded  by  a  chain  link  fence  that  went  down  the  aiddle 
of  1:be  road.  Airty  to  fifty  police  officers  froa  the  Baton  Roage 
palLce  dapartaent  were .  on  hand.  I  did  not  saa  the  pro-life 
deaonstratara  cdiarge  the  abortion  clinio  or  tba  police  —  they 
aiaply  presented  a  peaceful  rlgil  against  the  aot  of  abortion. 

On  the  other  side  of  a  barrioade  erected  by  the  police, 

radical  pro-abortion  acti^ista  scraaaed  a  litany  of  obsaenities  and 

blasphtokies.  Suddenly  an  older  pro-life  woaan  tripped  and  fell  to 

th/a   ground.   A  pa«rhnT-  f  rron  ay  hoaa  1:awn  reached  down  to  aasiat  the 

voaan  ^ibo   had  fallen.   Ona  of  the  radical  pro-abortion  activists 

reaohed  hia  hands  over  the  barricade  and  toward  tha  pastor.   Ttie 

pro-aboztion  nd'tmeata  scraaaad  "Get  your  bands  off  ae 

or  I'll  spit:  on  yon  and  give  yoa  AIDS . "  This  threat  waa  issued 

erven  though  the  pastor  was  norely  atteBf>ting  to  assist  the  tfoaan 

who  had  tripped. 

I  have  often  asked  police  officers,  whether  they  would  rather 
deal  with  the  average  pro-lifer  or  the  pro-abortion  ectiviata  who 
"defend"  abortion  clinios.  I  have  asked  thea  who  is  polite  and 
respectful  and  who  is  belligerent,  vulgar  and  obscene. 

Tbm  answer  is  alaost  always  ths  sobb. 

ifhe  polios  are  itfn^\^  of  the  radical  pro-abortion  advocates. 
They  aay  not  agree  with  tba  pro-lifers  but  they  are  not  afraid  of 
thea.  In  private,  the  polioe  officers  will  tall  yon,  that  the  pro-> 
lifers,  even  those  who  engage  in  civil  dis<d>edience/  are 
ovexwfaelaingly  polite  and  oivilized  in  their  behavior  and  speech. 
In  contrant,  tha  police  offioers  I  have  spoken  with  will,  without 
beaitatioQ,  tell  you  that  they  would  rarely  turn  their  backs  on  the 
radical  pro-abortion  advocates  they  arrest. 
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Finally,  if  pT-o-M«hortian  advocatoa  are  not  required  to  abide 
bf  the  gftw  rales  aa  pro-life  protestors,  pro-obortioa  radicals 
will  be  granted  a  ▼irtoal  Ujaense  to  harass  pro~llfsrs.  Hy  olientfl 
explain  it  tbia  way. 

A  state  coort  has  issaed  a  faroed  injnnction  reqaix^ing,  aaong 
other  things,  that  pro-Ii£ecs  mt  physioally  touch  anyone  fsonneoted 
with  the  abortion  clinic.    A  pro-life  protestor  decidtw  to 
peacefolly  pray,  plclost,  eto.  Ftor  sercral  hoars,  the  pro-lifer  is 
the  taxyst  of  obscenities,  blas^eaies,  physical  toachinq;  perhape, 
».i«  ftilsLe  is  knocked  oat  o£  his  handwi   hie  wife  sexnally 
propositioned,  his  daughter  the  witness  to  lewd  condact.   After 
hours  of  this  vile  oonduct  and  speech,  the  pro-lifer  sw^entarily 
loses  his  cool  and  paahed  the  pro-abortion  advocate  oat  of  his 
face,  away  froa  his  wife,  etc.   rnsadiately,  the  pro-abortion 
advocate  screaaw  for  the  police,  and  often  the  pro-lifer  is  charged 
with  aontwspt,  arrested  or  both,  while  the  pro-abortion  advocate 
reaains  free  to  cantinne  the  harassaent.  As  the  ST^reno  Court  has 
stated,  government  has  no  'antbority  to  liceose  one  side  of  a 
debate  to  fight  free-style,  while  requiring  the  other  to  follow 
Marqais  of  Qaeenabtiry  Roles.   H.A.Y.  v.  City  <}f   St.  Panl.  120 
L.Bd.2d  at  323. 

▼.  s.cafi  18  iMMErmmmti  jums  wvMas  lbcbo. 

As  illustrated  by  Mrs.  Kelly's  situation  in  Montana,  abortion 
clinics  have  not  hesitated  to  employ  a  broad  array  of  existing 
frtate  law,  incloding  state  tort  thsews  such  aa  nuisance,  trespass, 
assault,  battery  and  false  ia^risonaent .  Pro-abortion  advocates 
have  also  resorted  to  state  coastltations  in  their  battle  against 
pro-lifem.  Coarts  have  responded  by  issuing  broad  injunctions; 
■any  tlaes  such  injunctions  include  "First  Aacndaent  Free  Sones* 
where  all  speech  and  expressive  coodoct  ara  forbidden.  Moreover, 
i:Iiese  ooorte  hav«  xealooaly  MnforxsMd  their  injunctions  against  any 
and  all  Individnals,  whether  or  not  they  were  partiee  to  the 
litigation  that  produced  the  injnnction.  In  ny  own  experience,  the 
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looal  polica,  thm  local  proARontor  and  local  coorta  are  willing, 
•vian  aagar  to  prosacate  pro-lifers.  Indcad,  pro-lifa  AsMricana 
face  a  double  standard  whan  dafendln?  thcnsalvaa.   lu  lAot,  it 

■aaa»  that  the  noraal  rules  that  ^pply  to  other  eociaU.  protest 
■owaonts  are  discarded,  in  part  or  in  ^ole,  hAmu  the  issue  is 
abortion  and  the  deteadant  is  pro-^lifd  —  a  ^enoannon  that  uue 
civil  liberties  attorney  has  labeled  the  "Abortion  Distortion" 
factor.  The  Congress  should  not  add  to  the  "distortion"  by  passing 
this  legislation.  Finally,  8.636  is  muMcessazy)  its  passage  will 
be  used  not  sii^y  to  protect  the  rights  of  abortion  clinics  but 
to  suppress  and  chill  the  rights  of  pro~life  citizens. 

▼z.  ctmcumixm 
If  enaoted,  S.636  will  be  used  in  an  atteapt  to  orusb  the  pro- 
life  BovesMnt  because  the  abortion  industry  despises  the  pro-life 
■sssage  and  seeks  to  insulate  itself  froa  erery  font  of  critioisa* 
Congzoss  should  not  assist  the  abortion  indostzy  in  this  attanpt  at 
censorship,  rhank  yon  for  your  attention. 
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The  Chairman.  Thank  you  very  much.  I  appreciate  your  pres- 
ence here,  and  for  members  of  the  committee  who  have  written 
questions,  well  submit  those  for  your  response  in  writing. 

[Additional  material  follows:] 
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Additional  Material 

Statement  of  the  American  Civil  LmERriEs  Union 

On  behalf  of  the  American  Civil  Liberties  Union  (ACLU),  I  am  pleased  to  submit 
this  written  statement  for  the  hearing  record  on  S.  636,  the  Freedom  of  Access  to 
Clinic  Entrances  Act  of  1993.  The  ACLU  strongly  endorses  this  legislation  and  sub- 
mits this  statement  to  clarify  some  of  the  first  amendment  issues  that  inevitably 
arise  when  clinic  access  bills  are  introduced. 

The  rising  tide  of  violence  and  intimidation  directed  against  abortion  clinics, 
health  providers  and  women  seeking  t^eir  services  is  a  matter  of  grave  concern  to 
t^e  ACLU.  A  woman's  constitutional  ri^t  to  have  an  abortion  is  at  stake. 

The  violence  at  issue  in  this  debate  is  designed  and  intended  to  pumsh  the  exer- 
cise of  a  constitutional  right,  or  to  fri^ten  people  from  exercising  their  rights  in 
the  first  instance.  These  violent  tactics  unfortunately  have  been  successfiil.  A  proper 
analogy  is  to  the  reign  of  terror  during  the  1960's  directed  against  black  citizens 
who  exercised  their  right  to  vote  and  against  those  who  assistea  them. 

It  is  important  to  mspel  the  notion,  which  some  antiabortion  activists  and  their 
supporters  have  advanced,  that  those,  like  the  ACLU,  who  oppose  this  reign  of  ter- 
ror somehow  necessarily  compromise  the  first  amendment  ri^ts  of  antiabortion  ac- 
tivists. That  is  not  true.  Moreover,  as  an  organization  preeminent  in  the  protection 
of  both  the  constitutional  right  to  reproductive  choice  and  free  speech,  we  must  exer- 
cise visible  and  vocal  leadership  in  articulating  the  principles  that  protect  both. 

Antiabortion  activists,  like  aU  citizens  espousing  anv  cause,  are  properly  protected 
by  the  first  amendment  when  they  speak,  march,  demonstrate,  pray  or  associate 
with  others  in  expressive  behavior.  Such  activities  may  be  harsii,  vigorous,  unset- 
tling, and  unpleasant  and  still  be  protected  by  the  first  amendment,  as  our  history 
amplv  demonstrates.  But  such  activities  may  not  physically  obstruct  others  fivm  ex- 
ercismg  their  rights,  nor  break  the  bounds  of  peaceful  exi>ression  and  assembly. 

The  murder  of  Dr.  David  Gunn  earlier  this  year  certainly  sent  a  message,  but  it 
was  not  the  sort  of  message  that  is  protected  by  the  first  amendment.  Nor  does  the 
wave  of  lesser  violence  that  has  long  preceded  the  murder — and  since  intensified — 
merit  constitutional  protection.  This  violence  has  included  anonymous  death  threats 
aimed  at  clinic  owners  and  phvsicians,  arson  (a  clinic  in  Montana  was  burned  to 
the  ground  recently),  drive-by  shootings  that  have  blown  out  clinic  windows,  the  in- 
troduction of  noxious  chemicals  into  clinics  through  windows  or  keyholes,  the  pour- 
ing of  hot  tar  on  clinic  equipment,  and  physical  attacks  on  clinic  staff  and  patients. 
AU  of  these  activities  are  criminal;  none  is  even  arguably  protected  by  the  first 
amendment. 

The  Constitution  also  does  not  protect  activity  that  physicaUy  blocks  or  obstructs 
reasonable  access  to  clinics.  Longstanding  first  amendment  law  distinguishes  be- 
tween aggressive  expression  and  behavior  that  obstructs  others  from  exercising 
their  rimtis.  For  example,  one  may  set  up  a  table  on  a  sidewalk  and  offer  literature, 
or  position  oneself  in  the  middle  of  a  sidewalk  and  distribute  leaflets.  However,  a 
groiip  of  people  may  not  link  arms  across  the  width  of  a  sidewalk  and  obstruct  peo- 
ple from  passing.  Local  laws  cdso  prohibit  demonstrators  from  blocking  exits  and  en- 
trances to  a  building.  These  sorts  of  distinctions  are  easily  applicable  to  conduct  out- 
side of  clinics,  which  may  include  both  expression  that  is  protected  by  the  first 
amendment  and  behavior  that  is  not.  Ilie  physical  obstruction  of  clinic  entrances, 
for  example,  constitutes  a  tort  and  a  crime,  regardless  of  whether  the  blockaders 
sing,  chant,  pray,  or  otherwise  express  themselves  during  their  blockade. 

Moreover,  although  much  speech  that  is  properly  protected  by  the  first  amend- 
ment may  be  perceived  as  harassment  by  unwilling  listeners,  not  all  harassment  is 
protected.  Terms  like  "harassment,"  "intimidation,"  and  "invasion  of  privacy"  are 
imprecise  and  susceptible  of  impermissible  broad  application  that  intrudes  upon 
first  amendment  rirfits.  But  each  of  these  terms  also  aefines  conduct  that  may  prop- 
erly be  proscribed.  Telephone  calk  or  letters  that  threaten  violence  or  seek  to  coerce 
people  nom  exercising  their  ri^ts  are  proscribable  even  thou^  words  are  used. 
The  use  of  words,  even  as  an  mtegral  part  of  criminal  behavior,  does  not  always 
or  automatically  confer  immunity:  for  example,  extortion  and  blackmail  are  unpro- 
tected by  the  first  amendment,  although  entirely  based  on  oral  or  written  expres- 
sion. 

Facts  must  be  carefully  evaluated  in  each  instance.  Much  may  depend  on  how 
threatening  the  communication  is,  how  frequently  it  is  repeated,  where  it  is  under- 
taken, at  whom  it  is  directed,  and  an  array  of  other  factors.  For  example,  the  first 
amendment  may  well  protect  demonstrators  who  shout  "baby  killer"  at  every 
woman  entering  a  clinic,  so  long  as  the  demonstrators  neither  block  access  nor  dis- 
rupt ongoing  medical  procedures,  regardless  of  the  offensiveness  of  their  words.  On 
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the  other  hand,  antiabortion  activists  properiy  may  be  diargeable  with  criminal  har* 
assment  if  they  post  themselves  in  mmt  of  a  physician's  house  every  morning  and 
closeW  follow  her  children  to  school,  intimidating  them  by  shouting  Tour  mother 
kills  babies."  However  difficult  in  individual  cases,  lines  like  these  can  and  must  be 
drawn. 

Finally,  special  circumstances  may  justify  special  limitations.  Rules  that  limit 
loudspeakers  may  be  appropriate  in  some  circumstances  (outside  a  school  or  church, 
for  example)  but  not  m  ouiers  (sudi  as  during  a  demonstration  in  front  of  City 
Hall).  The  use  of  bullhorns  outside  of  medical  facilities  where  operations  are  taking 
place  or  patients  are  recuperating  has  been  properly  and  narrowly  restricted.  Such 
time,  place,  and  manner  restrictions  must,  hovrever,  be  rigorously  scrutinized  to 
avoid  unnecessary  and  overbroad  restrictions. 

Congress  has  a  dual  obligation  to  protect  women  exercising  their  constitutional 
ri{^t  to  choose  and  to  the  medical  providers  who  assist  them,  as  well  as  to  protect 
the  first  amendment  ridits  of  antiabortum  activists.  Ahhou^  there  may  be  oifficult 
judgments  to  make  at  tne  margins  in  particular  circumstances,  protecting  the  ri^ts 
of  women  to  have  abortions  and  protecting  the  first  amendment  ri^ts  of  people  who 
oppose  abortion  are  not  necessarily  incompatible. 

Durinff  the  1960's  civil  ri^ts  struggfes,  no  one  ever  suggested  that  shooting 
James  Meredith  or  Viola  Lhiuo  was  impossible  to  punish  without  violating  the  first 
amendment.  No  one  ever  suggested  that  Klan  threats  to  would-be  black  voters  or 
voter  registration  workers  were  somehow  protected  by  the  first  amendment.  What 
we  face  now  is  similar.  Women  dioosing  to  exercise  their  constitutional  right  to  re- 

t>roductive  choice,  and  medical  providers  who  assist  them,  live  with  unrelenting  vio- 
ence,  both  actual  and  threatened.  Without  compromising  anyone's  first  amendment 
rifi^ts  or  altering  our  traditional  position  on  the  first  amendment  in  any  way,  the 
ACLU  supports  passage  of  Federal  dinic  access  legislation  that  will  create  new 
causes  of  action  against  those  who  resort  to  illegal  and  violent  means  to  prevent 
women  from  obtaining,  and  health-care  practitioners  botn  providing,  the  full  range 
of  reproductive  health  services,  including  abortions. 

S.  636  fits  squarely  into  the  constitutional  fitunework  outlined  above.  Patterned 
after  existing  civil  ri^ts  legislation,  it  provides  urgently  needed  protection  to  abor- 
tion clinic  patients  and  providers,  vdiile  stiU  permitting  protestors  peacefully  to  ex- 
press their  views  as  guaranteed  by  the  first  amendment. 

We  would  like  to  bring  to  your  attention,  however,  a  clarification  in  the  interpre- 
tation of  the  bill  that  should  be  added  to  the  legislative  history.  This  explanation 
involves  the  use  of  the  words  "threat  of  force"  in  the  operative  section  of  the  bill. 
As  discussed  below  in  greater  detail,  ibs  courts  have  made  dear  that  the  govern- 
ment may  prosecute  an  individual  for  making  tiiis  type  of  statement  only  when  it 
is  a  true  and  meaningful  threat,  not  a  rhetorical  one. 

In  peiiiaps  the  most  relevant  case  in  this  area,  the  court  in  VS.  v.  Gilbert,  884 
F.2d  454  (9th  Cir.  1989)  cert,  denied,  493  US.  1082  (1990),  was  presented  with  a 
charge  that  the  defendant,  a  white  supremacist,  had  violated  the  Fair  Housing  Act. 
That  act,  in  language  substantially  similar  to  the  language  at  issue  here,  criminally 
penalizes  an  individual  who  "^y  force  or  threat  of  force  willfully  iiyures,  intimidates 
or  interferes  with,  or  attempts  to  injure,  intimidate,  or  interfere  with  .  .  .  any  citi- 
zen because  he  is  or  has  been,  or  in  order  to  discourage  sudi  dtizen  or  any  other 
dtizen  from  lawfully  aiding  or  encouraging  other  persons  to  partidpate,  without  dis- 
crimination on  account  of  race,  color,  rehgion,  sex  or  national  origin  in  any  of  the 
activities,  services,  organizations  or  facilities  described  [in  this  Act]."  These  activi- 
ties include  renting,  financing,  selling,  or  occupyiiig  a  dwelling. 

The  court  emphasized  that  in  determining  if  a  threat  was  a  true  threat,  the  finder 
of  fact  should  look  at  the  entire  factual  content  and  the  surrounding  events,  as  well 
as  the  reaction  of  the  listeners.  The  court  upheld  the  defendant's  conviction  since 
it  concluded  that  the  jury  had  found  that  the  threat  was  a  "^rue  threat"  as  opposed 
to  political  hjrperbole.  884  F.2d  at  458.  In  an  earlier  opinion  in  the  case,  the  court 
also  made  clear  that  '^e  statute's  requirement  of  intent  to  intimidate  servres  to  in- 
sulate the  statute  from  unconstitutional  application  to  protected  speech."  VS.  v.  Gil- 
bert, 813  F. 2d  1523  (9th  Cir.  1987). 

The  Gilbert  court  relied  upon  Watts  v.  United  States,  394  U.S.  706  (1969)  in  ana- 
lyzing the  defendant's  first  amendment  claim.  In  Watts,  the  Supreme  Court  consid- 
ered a  statute  which  in  the  Courtis  words  'makes  criminal  a  form  of  pure  speech." 
Id.  at  707.  The  defendant  in  Watts  had  been  prosecuted  under  18  UJS.C.  §871(a) 
for  threatening  to  take  the  life  or  inflict  bodily  harm  upon  the  President.  After  par- 
tidpation  in  an  antiwar  rally,  the  defendant  was  oveiiieard  saying  'if  they  ever 
make  me  carry  a  rifle,  the  first  man  I  want  to  get  in  my  si^ts  is  LBJ."  After  the 
statement  was  made,  the  crowd  lau^ied. 


146 

The  Court  had  no  trouble  concluding  that  the  statute  was  constitutional  on  its 
face.  But  the  Court  warned, 

Nevertheless,  a  statute  sudi  as  this  one,  which  makes  criminal  a  form  of  pure 
speech,  must  be  interpreted  with  the  commands  of  the  first  amendment  clearly 
in  mind.  What  is  a  threat  must  be  distinguished  from  what  is  constitutionally 
protected  speech. 

Id.  at  707.  Thus  the  Court  construed  the  statute  "against  the  background  of  a  pro- 
found national  conunitment  to  the  principle  that  debate  on  public  issues  should  be 
uninhibited,  robust,  and  wide-  open,  and  that  it  may  well  include  vehement,  caustic, 
and  sometimes  unpleasantly  sharp  attacks  on  government  and  public  officials."  Id. 
at  708.  The  Court  thereupon  examined  Watts'  comment  in  context  and  noting  the 
expressly  conditional  nature  of  the  statement  and  the  reaction  of  the  listeners,  the 
Court  concluded  that  the  statement  was  not  a  "true  threat"  but  instead  "political 

After  Watts,  the  issue  in  cases  involving  threats  to  the  President  became  whether 
the  conduct  constituted  a  true  threat."  The  test  was  defined  by  one  of  the  leading 
appellate  cases  to  be  whether  the  defendant  made  a  statement, 

in  a  context  or  under  such  circumstances  wherein  a  reasonable  person  would 
foresee  that  the  statement  would  be  interpreted  by  those  to  whom  the  maker 
communicates  the  statement  as  a  serious  expression  of  an  intention  to  inflict 
bodily  harm  upon  or  take  the  life  of  the  I*resident. 

Roy  V.  United  States,  416  F.2d  874,  877  (4th  Cir.  1969);  United  States  v.  HofTman, 
806  F.2d  703  (7th  Cir.  1986),  cert,  denied  481  U.S.  1005  (1987). 

Courts  have  also  consistently  applied  Watts  in  cases  where  threats  were  made 
against  otiier  individuals  and  first  amendment  defenses  were  raised.  See  US.  v. 
Roberts,  915  F.2d  889  (4th  Cir.  1990),  cert,  denied  111  S.  Ct.  1079  (1991),  (applying 
Watts  to  determine  whether  letter  to  Supreme  Court  Justice  was  a  true  threat  in 
violation  of  18  U.S.C.  §115);  United  States  v.  Barclay,  452  F.2d  930  (8th  Cir.  1971) 
(when  letter  to  lawyer  is  analyzed  according  to  principles  of  Watts,  it  is  clear  that 
communication  is  not  a  true  threat).  See  also  United  States  v.  Kelner,  534  F.2d 
1020  (2nd  Cir.)  cert,  denied  429  U.S.  1022  (1976),  (Court  distinguished  Watts  in  the 
course  of  upholding  the  conviction  of  a  man  who  threatened  to  kill  Yasser  Arafat); 
U.S.  V.  Khorrami.  895  F.2d  1186  (7th  Cir.),  cert,  denied  111  S.  Ct.  522  (1990)  (apply- 
ing Watts  to  analyze  whether  mail  and  telephone  calls  to  the  Jewish  National  Fund 
constituted  true  threats,  and  finding  that  a  reasonable  jury  could  have  concluded 
that  the  recipients  of  the  mail  and  telephone  calls  would  interpret  them  as  a  serious 
threat  rather  than  as  mere  "political  hyperbole.")  . 

The  Watts  line  of  cases,  as  well  as  the  court's  reasoning  in  Gilbert,  is  consistent 
with  the  Supreme  Court's  admonition  in  NAACP  v.  Claiborne  Hardware  Co.,  458 
U.S.  886,  in  which  the  Court  emphasized  that: 

mere  advocacy  of  the  use  of  force  or  violence  does  not  remove  speech  from  the 
protection  of  the  first  amendment  'except  where  such  advocacy  is  directed  to  in- 
citing or  producing  imminent  lawless  action  and  is  likely  to  incite  or  produce 
such  action.'  458  U.S.  at  927-28  (1982)  (quoting  Brandenberg  v.  Ohio,  395  U.S. 
444,  447  (1969)  (per  curiam)). 

With  this  standard  in  mind,  we  ask  that  the  legislative  history  of  this  bill  make 
clear  that  following  the  Watts/Gilbert  line  of  cases,  only"  "true"  or  meaningful 
threats  of  force  are  subject  to  prosecution  under  this  law,  and  that  courts  should 
construe  the  law  in  this  manner.  The  legislative  history  should  emphasize  that,  to 
prove  the  requisite  intent  to  intimidate,  it  must  be  shown  that  the  ^speaker 
*utter[ed]  the  words  in  an  apparent  determination  to  carry  out  the  threat."  U.S.  v. 
Gilbert,  supra  at  457. 

We  commend  you  for  introducing  this  critical  legislation,  whidi  will  provide 
women  the  access  they  need  to  reproductive  health  services,  and  at  the  same  time 
will  permit  peaceful  protests  at  clinics,  in  a  manner  consistent  with  the  first  amend- 
ment. 

Statement  of  the  American  Medical  Association 

The  American  Medical  Association  (AMA)  is  pleased  to  take  this  opportunity  to 
comment  on  S.  636,  the  "Freedom  of  Access  to  Clinic  Entrances  Act  of  1993."  We 
commend  you  for  your  sponsorship  of  legislation  that  would  make  it  a  criminal  of- 
fense to  use  force  or  threat  of  force  to  mtentionalhr  iiyure,  intimidate  or  interfere 
with  one  who  is  obtaining  abortion  services  or  lawfully  aiding  another  in  obtaining 
abortion  services,  or  to  intentionally  damage  or  destroy  a  medical  facility  in  which 
reproductive  health  services  may  be  obtained. 
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Due  to  the  nvwing  violence  against  physicians  and  health  care  professionals  gen- 
erallv,  the  AMA  believes  that  S.  636  represents  a  critical  step  in  permitting  dedi- 
catM  health  care  professionals  to  deliver  lawful  medical  services  without  Tear  of 
harassment,  Uireats  or  violence.  We  have  called  for  an  immediate  investigation  by 
the  Department  of  Justice  into  groups  and  individuals  known  to  target  physicians, 
researuiers  and  other  health  care  providers  and  their  places  of  business.  Unless  the 
issue  of  continued  violence  at  health  care  facilities  is  directly  confronted,  the  prac- 
tice of  medicine  will  be  severely  afiected.  Fewer  i^i^cians  will  work  in  emergency 
rooms,  especiaUy  in  inner  cities  with  a  hi^ier  inadence  of  crime.  For  example,  a 
study  at  Nassau  County  Medical  Center,  New  Yoik  revealed  that  32  percent  of  phy- 
sicians had  been  threatened  by  verbal  abuse  and  oestures,  while  12  percent  were 
actual  victims  of  batteiy.  Physician  fli^t  from  such  areas  will  result  in  restricted 
access  to  medical  care  and  could  indeed  limit  the  specific  range  of  medical  services 
offered.  To  this  end,  the  provision  in  S.  636  directing  the  Secretary  of  Health  and 
Human  Services  to  conduct  a  study  on  the  effect  of  the  prohibited  conduct  on  the 
delivery  of  reprodiuctive  health  services  for  women,  and  upon  medical  facilities  and 
providers  will  provide  valuable  information  on  this  critical  issue. 

The  AMA  is  very  pleased  with  the  definition  of  unlawful  activities  in  S.  636, 
which  is  consistent  with  our  own  policv.  In  addition,  we  favor  the  establishment  of 
federally  defined  safe  zones  for  hospitals  and  clinics,  research  laboratories,  academic 
health  centers  and  other  health  facilities. 

The  AMA  is  pleased  to  support  S.  636  and  commends  you  for  your  efforts  on  be- 
half of  health  care  professiomds  so  that  their  ability  to  render  care  to  patients  with- 
out risk  to  personal  fineedom  or  safety  will  not  be  compromised. 

Statement  op  Robert  Abrams 

I  want  to  thank  this  distinguished  committee  for  giving  me  the  opportunity  to 
submit  this  testimony  on  theFreedom  of  Access  to  Clinic  Entrances  Act  of  1993, 
S.  636,  and  to  offer  mv  support  for  the  speedy  passage  of  a  law  that  will  protect 
women,  physicians  and  other  health  personnel  fivm  violence  aimed  at  family  plan- 
ning cluu^  and  other  health  facilities  that  perform  abortions.  The  Supreme  Court's 
unfortunate  decision  in  Brav  v.  Alexandria  Women's  Health  Clinic  ^  and  the  recent 
murder  of  Dr.  David  Gunn  in  Pensacola,  FL,  make  ever  more  clear  the  urgent  need 
for  a  federal  law  securing  relief  to  women  from  those  would  who  deprive  them  of 
access  to  reproductive  hedth  care. 

For  many  years,  I  have  urged  the  Federal  Government  actively  to  intervene  into 
the  national  problem  of  violence  against  reproductive  health  clinics.  In  1985, 1  wrote 
to  then  Assistant  Attorney  General  William  Bradford  Reynolds,  requesting  that  the 
Justice  Department  invoke  its  authority  under  18  UJS.C.  $241  to  investigate  and 
prosecute  tnose  responsible  for  a  rash  of  bombings  and  other  terroristic  attacks  on 
abortion  clinics.  like  many  others,  I  was  dismayed  that  the  Justice  Department  at 
that  time  refused  to  exercise  its  considerable  powers  and  resources  to  ensure  safe 
passage  to  physicians  at  abortion  clinics  and  the  patients  who  use  their  services. 

In  1991,  together  with  Viiginia's  Attorney  General,  Mary  Sue  Terry,  I  submitted 
an  amicus  curiae  brief  to  the  Suprenae  Court  in  the  Bray  case,  arguing  that  the  Ku 
Mux  Klan  Act,  42  UJS.C.  5198^3),  provides  a  Federal  remedy  against  those  who 
blockade  and  otherwise  prevent  access  to  reproductive  health  cknics.  Again,  the  Jus- 
tice Department  sided  with  those  who  argued  that  the  Ku  Klux  Klan  Act  does  not 
provide  relief  from  the  conspiratorial  activities  of  Operation  Rescue  and  similar  or- 
ganizations. 

Unfortunately,  a  nugority  of  a  sharplv  divided  Supreme  Court  took  a  narrow  view 
of  the  remedies  Congress  authorized  when  it  enacted  section  1985(3).  On  the  record 
before  the  Court  inBray,  the  majority  held  that  Operation  Rescue's  activities  were 
not  motivated  by  a  "class-based  animus,"  arguing  that  that  organization's  practice 
of  blocking  access  to  reproductive  health  care  which  only  women  need  does  not  con- 
stitute sex-based  discrimination.  Accordingly,  it  held  that  the  plaintiffs  in  that  case 
had  failed  to  state  a  claim  for  relief  under  the  "deprivation  clause"  of  42  U.S.C. 
}  1986(3).  Congress  must  move  swiftly  to  rectify  that  wrong-headed  ruling. 

There  are  at  least  two  compelling  reasons  for  enacting  a  national  law  providing 
redress  to  those  who  are  injured  by  acts  or  threats  of  violence  interfering  with  ac- 
cess to  reproductive  health  care.  First,  experience  demonstrates  that,  without  access 
to  the  Federal  courts  and  Federal  law,  and  to  the  resources  of  the  Federal  Govern- 
ment, it  is  veiy  difficult,  if  not  impossible,  to  protect  against  planned  campa^ns  in- 
tend€»d  to  overwhelm  local  law  enforcement.  &cond,  the  conspiracies  to  invade  local 


M13  S.  Ct.  763  (1993) 
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oommunitieB,  such  as  those  spearheaded  by  Operation  Rescue,  are  truly  national  in 
scope  and  require  a  Federal  response. 

The  efficacy  of  Federal  juriscuction  was  shown  2  years  ago,  in  Widiita,  KS,  when 
thousands  oi  Operation  Rescue  followers  succeeded  in  preventing  access  to  one  of 
the  few  clinics  in  the  Midwest  that  perform  second  trimester  abortions.  State  and 
local  officials,  some  sympathetic  to  Operation  Rescue's  aims,  aU  but  withdrew  local 
law  enforcement  protection  from  the  clinic  and  lawlessness  prevailed.  Private  citi- 
zens, however,  were  able  to  seek  relief  finom  the  Federal  court  under  section  1986(3). 
When  U.S.  District  Judge  Kelly  directed  VS.  Marshals  to  enforce  his  iigunction, 
order  was  restored  to  that  city. 

hx  April  1992,  we  narrowly  averted  a  similar  crisis  in  New  York  when  Operation 
Rescue  descended  on  Buffalo  and  surrounding  communities.  In  fact,  Mayor  James 
Griffin  of  Buffalo  had  extended  an  opened  arm  invitation  to  Operation  Rescue, 
promising  that  his  police  force  would  handle  lawbreakers  vdth  kid  gloves  when  they 
mterfered  with  access  to  tiie  clinics  in  that  dty.  After  my  office  threatened  suit 
under  42  U.S.C.  $1986,  whidi  enjoins  public  officials  to  take  affirmative  steps  to 

grotect  against  violations  of  section  1985,  Mayor  Griffin  publicly  pledged  that  the 
iuffalo  I^lice  Department  would  move  appropriately  against  blockaders. 
My  office  did  sue  Operation  Rescue  National  and  several  of  its  leaders,  including 
Randall  Teny,  and  obtained  a  temporary  restraining  order  protecting  access  to  the 
clinics.  That  action,  a  companion  case  instituted  by  pro-choice  activists,  the  heroic 
efforts  of  clinic  defenders,  tne  careful  planning  of  local  law  enforcement  officials,  the 
cooperation  of  the  U.S.  Marshal  and  U.S.  District  Judge  Richard  Arcara's  swift  ac- 
tion to  hold  Operation  Rescue  leaders  in  criminal  contempt  combined  to  maintain 
order  in  Buffalo  during  a  2  week  siege.  No  clinic  was  closed  by  a  blockade  for  even 
a  single  minute. 

Three  months  later,  my  office  sued  Operation  Rescue  National  and  Randall  Teny 
and  other  members  of  ms  conspiracy  to  prevent  blockades  of  clinics  in  New  York 
City  during  the  Democratic  National  Convention.  Assisted  by  a  temporary  restrain- 
iiig  order  and  a  preliminary  injunction  issued  by  U.S.  District  Judge  Robert  J. 
Ward,  the  New  York  City  Police  Department  and  clinic  defenders  were  able  to  pre- 
vent all  but  two  short-lived  clinic  blockades  that  week.  Less  than  a  week  aft«r  Oper- 
ation Rescue  members  blockaded  those  clinics,  my  office  commenced  civil  contempt 
proceedings  before  Judge  Ward  against  seven  organizational  and  individual 
contemners.  Within  2  weeks  of  the  blockades,  my  office  had  conducted  a  3  day  trial. 
Those  responsible  for  the  blockades  received  stiff  contempt  sanctions.  In  all, 
$100,000  m  civil  penalties  payable  to  the  United  States  were  levied  {gainst  the 
blockaders.^  Our  efforts  dealt  Operation  Rescue  a  major  defeat  in  New  York.  But. 
wiliiout  access  to  the  Federal  courts,  the  outcome  may  well  have  been  different.* 
The  objective  of  Operation  Rescue,  its  very  modus  operandi,  is  to  overwhelm  local 
law  enforcement  by  flooding  the  streets  and  the  courts  with  lawbreakers,  and  there- 
by prevent  access  to  health  care.  The  remarks  to  this  Committee  of  David  R.  Lasso, 
former  city  attorney  of  Falls  Church,  VA,  describing  the  events  in  his  city  that  gave 


'In  hlB  preliminaiy  iixjunction,  Judge  Ward  also  enjoined  Randall  Terry  and  other  defendants 
not  to  present  or  confront  then  Governor  Bill  Clinton  and  Senator  Albert  Gore  with  a  fetus  or 
fetal  remains,  acts  which  Terry  and  his  cohorts  had  been  threatening  for  weeks.  When  Terry 
and  other  Operation  Rescue  members  violated  that  order,  and  the  U.S.  Attorney  for  the  South- 
em  District  of  New  York  declined  the  district  coxirt's  request  that  it  prosecute  Mr.  Teny  for 
criminal  contempt.  Judge  Ward  appointed  my  office  to  prosecute  the  criminal  action  on  behalf 
of  the  United  States.  Randall  Terry  was  convicted  of  criminal  contempt  under  18  U.S.C.  §401(3) 
on  March  6  1993.  United  States  v.  Randall  Terry,  815  F.  Supp.  728  (S.D.N.Y.  1993).  He  will 
be  sentenced  on  June  11,  1993  and  can  be  imprisoned  for  up  to  6  months. 

'Both  Bray  and  recent  rulings  by  lower  Federal  courts  suggest  that  there  may  be  a  continued 
role  for  51985(3)  in  efTorts  to  redress  clinic  blockades.  In  Town  of  West  Hartford  v.  Operations 
Rescue,  1993  WL  127175  (2d  Cir.,  April  21,  1993),  a  unanimous  Court  c^  Appeals  declined  to 
dismiss  an  action  brought  under  the  "deprivation  clause"  of  $1985(3),  holding  that  the  Bray 
Court's  finding  that  there  was  no  class-based  animus  in  that  case  was  limited  to  the  record  be- 
fore it.  The  Court  of  Appeals  remanded  the  matter  to  the  trial  court  for  further  factual  findings 
on  whether  Uie  Hartford  defendants  are  motivated  by  a  class-based  animus  and  intended  to  de- 
prive women  of  constitutionally  secured  rights. 

In  addition,  the  Bray  nugority  expressly  declined  to  consider  whether  a  claim  was  stated 
under  the  "preventing  or  hindering  clause*  of  51985(3).  Bray,  113  S.  Ct  at  765.  Four  justices, 
however,  concluded  that  a  valid  claim  was  stated  undsr  the  preventing  and  hindering  clause. 
See  id.,  at  770-79  (Souter,  J.,  concurring  in  part  and  dissenting  in  part>,  795-98  (Stevens  and 
Blackmun.  JJ.,  dissenting);  804-05  (O'Connor  and  Blackmun,  JJ.,  dissenting).  At  least  one  dis- 
trict court  has  since  held  that  an  allegation  under  the  preventing  or  hindering  clause  would  sup- 
port Federal  jurisdiction.  See  United  States  v.  Terry,  815  F.  Supp.  at n.  4. 

Nevertheless,  passage  of  legislation  like  FACES  is  essential  to  ending  unnecessary  legal  wran- 
gling over  the  jurisdiction  of  the  Federal  courts.  It  would  also  create  much  needed  Federal  crimi- 
nal penalties  for  conduct  obstructing  access  to  reproductive  health  care. 
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rise  to  the  Brav  litigation  depict  only  one  instance  when  antichoice  demonstrators 
have  obstructea  access  to  legal  health  care  by  overwhelming  local  police  forces.  The 
campaign  has  been  repeated  scores  of  times  in  towns  and  cities  from  coast  to  coast. 
Indeed,  Randall  Terry,  Operation  Rescue's  founder,  in  his  writings  about  that  or- 
ganization's operating  guidelines,  has  made  no  efibrt  to  hide  his  view  that  when  the 
law  conflicts  with  his  values,  "the  law  must  give  way.'  R.  Terry,  Operation  Rescue, 
124-26  (1988).  He  has  exhorted  his  followers  to  disregard  lawful  court  orders  and 
embarrass  the  judiciary: 

The  pro-aborts  are  completely  misusing  the  justice  system.  .  .  .  Judges  need  to 
know  they  should  not  capitulate.  They  also  need  to  know  very  clearly  that  we 
will  not  be  intimidated.  ...  If  a  juoge  bows  to  the  pressure  of  pro-abortion 
forces,  he  must  know  (that)  .  .  .  [tjhese  cases  will  take  up  precious  time  on  an 
already  overcrowded  dodcet.  ...  He  will  look  foolish  to  the  public  for  issuing 
an  order  because  rescuers  won't  obey.^ 

He  encourages  mass  disregard  for  the  law  so  that  judicial  resources  become  over- 
taxed and  fail.  See.  e.g.,  R.  Terry,  To  Rescue  the  CJhildren  49  (1986)  ("You  should 
check  how  overloaded  the  city's  jail  and  court  systems  are.  In  many,  manv  cities, 
the  courts  and  jails  are  too  overloaded  to  deal  with  rescue  missions.*)  It  is  therefore 
critical  tiiat  private  citizens  and  State  and  local  oflicials  be  able  to  call  upon  the 
Federal  courts  to  enforce  Federal  law  that  protects  against  lawless  interference  with 
access  to  medical  care. 

The  national  scope  of  clinic  blockade  activities  is  demonstrated  by  the  geographi- 
cal diversity  of  the  witnesses  who  have  appeared  before  this  conunittee.  Witnesses 
from  Providence,  RI,  Missoula,  MT,  and  Falls  Church,  VA  have  recounted  the  vio- 
lence visited  upon  their  facilities  and  communities  by  those  who  oppose  the  ru^t 
to  choose.  The  lawbooks,  too,  are  filled  with  case  after  case  of  litigation  aimea  at 
preventing  clinic  blockades.  '^ 

In  New  York's  litigation,  which  encompassed  its  two  largest  cities  at  opposite  ends 
of  the  State,  Operation  Rescue  leaders  from  Georgia,  Califomia,  Virginia  and  else- 
where were  sued  for  organiziiig  the  attempted  blockades.  One  of  the  defendants,  Jo- 
seph Foreman,  flew  in  nrom  Nfilwaukee,  where  his  organization.  Missionaries  to  the 
Pre-bom,  was  leadin^^  children  en  masse  to  blockade  clinics  and  subject  themselves 
to  arrest.  He  used  his  three  or  so  days  in  New  York  City  to  participate  in  the  con- 
tumacious presentation  of  a  fetus  to  President  Clinton.  Another  defendant,  a  South 
Carolina  resident,  was  organizing  blockades  in  Baton  Rouge,  LA  while  the  activities 
in  New  YoA  City  were  underway.  Several  weeks  after  the  Federal  court  in  New 
YoA  City  directed  UJS.  Marshals  to  arrest  five  contenmors  in  our  litigation,  two  of 
them,  Randall  Terry,  a  New  Yorker,  and  Patrick  Mahoney,  a  Virjnnia  resident,  were 
held  on  charges  of  contempt  of  court  for  blockades  in  Houston,  TX.  And  when  the 
criminal  contempt  trial  of  Randall  Terry  was  about  to  begin,  one  of  his  witnesses, 
a  leader  of  Operation  Rescue— California,  had  to  be  transported  by  Federal  mar- 
shals to  Manhattan  from  jail  in  western  New  York,  where  ne  was  incarcerated  for 
criminal  contempt  of  the  Buffalo  district  court's  injunction.® 

S.  636  would  rectify  the  noxious  Bray  decision  and  take  an  important  step  toward 
securing  clinic  access  against  the  lawless  conspiracy  of  Operation  Rescue  and  others. 
I  am  particularly  encouraged  that  the  bill  does  not  limit  its  focus  to  blockades  at 


*R.  Terry,  Letter  in  Operation  Rescue  Pamphlet  quoted  in  Note,  "Judicial  InefiFectiveness:  The 
Inability  to  Curtail  Unlawful  Right  to  Life  Protest  Activity,"  35  N.Y.L.S.  Rev.  447,  460  n.55 
(1990).  See  also  R.  Terry,  Letter  of  April  2,  1990  ("If  a  judge  sentences  rescuers  to  .  .  .  jail, 
and  catches  flak  firom  the  community,  it  will  cause  him  to  think  twice  about  his  injustice  and 
he  will  probably  back  off.  ...  If  he  doesn't  respond,  then  work  to  get  him  recused  from  cases, 
or  removed  from  oSice.  Give  him  no  rest") 

■E.g.,Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.  Ct.  753  (1993)  (Virginia);  Town  of 
West  Hartford  v.  Operation  Rescue,  1993  WL  127175  (2d  Cir.,  April  21,  1993)  (Connecticut>, 
New  York  State  N.O.W.  v.  Terry,  886  F.  2d  1339(2d  Cir.  1989),  cert  denied,  495  U.S.  948  (1990) 
(New  York  City>,  Lucerx)  v.  Operation  Rescue  of  Birmingham,  954  F.2d  624  (11th  Cir.  1992) 
(Alabama)  ;  Volunteer  Medical  Clinic.  Inc.  v.  Operation  Rescue,  948  F.  2d  218  (6th  Cir.  1991) 
(Ohio);  Northeast  Women's  Center,  Inc.  v.  McMonagle,  868  F.2d  1342  (3d  Cir.),  cert,  denied,  110 
S.  Ct.  261  (1989)  (Pennsylvania);  Portland  Feminist  Women's  Medical  Center  v.  Advocates  for 
Life,  Inc.,  859  F.  2d  681  (9th  Cir.  1988)  (Oregon);  Pro-Choice  Network  v.  Project  Rescue,  799 
F.  Supp.  1417  (W.D.N.Y.  1992)  (Bufialo,  N.Y.):  Town  of  Brookline  v.  Operation  Rescue,  762  F. 
Supp.  1521  (D.  Mass.  1991)  (Massachusetts);  Southwestern  Medical  Clinics  of  Nevada  v.  Oper- 
ation Resciie,  744  F.  Supp.  230  (D.  Nev.  1989)  (Nevada>,  NOW  v.  Operation  Rescue,  726  F. 
Supp.  300  (D.D.C.  1989)  (District  of  Columbia);  National  Abortion  Federation  v.  Operation  Res- 
cue, 721  F.  Supp.  1168  (CD.  Cal.  1989)  (Califomia);  Berina  v.  Share,  721  P.  2d  918  (Wash. 
1986)  (Washington). 

•See  In  re  Sovenec,  799  F.  Supp.  1441  (W.D.N.Y.  1992)  and  United  States  v.  Terry,  806  F. 
Supp.  490  (S.D.N.Y.  1992)  for  references  to  JefT  White. 
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clink  entrances  but  also  addresses  intimidation  of  and  violent  interference  with 
women  and  providers  that  occur  away  from  clinics.  Proposed  42  U.S.C.  $2716  would 
subject  to  criminal  and  civil  penalties  whoever. 

by  force  or  threat  of  force  or  by  physical  obstruction,  intentionally  ii\jure8,  in- 
timidates or  interferes  with  or  attempts  to  ii\jure,  intimidate  or  interfere  with 
any  person  because  that  person  is  or  has  been,  or  in  order  to  intimidate  such 
person  or  an^  other  class  of  persons,  from 

(A)  obtaming  abortion  services;  or 

(B)  lawfully  aiding  another  person  to  obtain  abortion  services.  .  .  . 

As  Attorney  General  of  New  York,  I  have  received  reports  from  physicians  about 
harassment  and  threats  of  violence  against  them,  their  colleagues  and  their  fami- 
lies, and  I  am  deeply  troubled  by  them.  Harassment  of  providers  occurs  at  their 
residences,  places  of  worship,  schools,  and  other  places  in  the  communities  where 
they  and  tneir  famiUes  may  oe  found.  Such  harassment  occurs  throughout  the  State, 
but  is  aparticular  problem  in  rural  areas,  where  reproductive  health  services  are 
scarce.  Tne  horrifying  slaying  of  Dr.  Gunn  during  organized  antichoice  demonstra- 
tions directed  at  him — and  the  few  and  unconvincing  statements  of  remorse  b^ 
antichoice  leaders  that  followed — increase  my  apprehension  for  the  safety  of  this 
country's  reproductive  heedth  providers.  I  have  therefore  urged  the  House  of  Rep- 
resentatives to  consider  adding  protection  to  the  clinic  access  legislation  pending  be- 
fore that  body  that  is  as  broad  in  reach  as  S.  636. 

I  am  confident  that  proposed  section  2715  comports  with  the  important  values 
embedded  in  the  first  amendment.  In  seeking  to  secure  the  ability  of  women  to  exer- 
cise their  reproductive  freedom,  we  must,  oicourse,  ensure  that  the  ri^ts  to  speak 
and  to  petition  government,  which  are  so  fundamental  to  our  constitutional  democ- 
racy, are  not  infringed.  In  prohibiting  conduct,  not  speech,  S.  636  scrupulously  re- 
spects those  vital  r^ts.  Moreover,  it  is  well-settled  that  the  first  amendment  does 
not  protect  conduct  that  amounts  to  harassment  or  unwarranted  intrusions  upon 
the  privacy  of  the  home.  The  Supreme  Court  and  State  courts  have  repeatedly 
upheld  laws  and  injunctions  prohioiting  targeted  picketing"  at  residences.''  Many 
States  have  enacted  "antistalKing"  laws";  certainly  Congress  can  enact  like  meas- 
ures under  the  broad  powers  of  s«:tion  6  of  the  fourteenth  amendment. 

I  believe  tibat  in  one  respect  S.  636  can  be  improved.  I  urge  the  Senate  to  add 
a  provision  expressly  authorizing  State  attorneys  general  to  bring  civil  enforcement 
actions  under  it.  I  oo  not  doubt  that,  in  its  present  form,  my  ofnce  and  the  offices 
of  other  State  attorneys  general  could  invoke  the  States    authority  as  parens 

Satriae*  and  sue  as  '^rsons  aggrieved"  under  proposed  42  U.S.C.  S2716(eXlXA). 
udge  Arcara  held  in  People  of  the  State  of  New  York  v.  Operation  Rescue  National, 
et  al.,  92-CV-0147A,  slip,  op  (W.DJ^.Y.  April  17,  1992),  a  copy  of  which  is  annexed, 
that  the  State  of  New  York  could  exercise  its  parens  patriae  authority  in  a  suit 
under  section  1986(3).  Judge  Ward  has  reached  a  similar  conclusion.  United  States 
V.  Teny,  806  F.  Supp.  490,  494  (S.D  J^.Y.  1992)  (In  bringing  People  of  the  State  of 
New  York  v.  Operation  Rescue  National,  et  al.,  92  Civ.  4884  (S.DJ^J.Y.),  "[rjather 
than  representing  the  interests  of  a  private  party,  the  Attorney  General  acts  as 
parens  patriae,  asserting  a  'ouasi-sovereign  interest'  for  the  common  good  of  the 
people  of  the  SUte  of  New  Yoi^c.'O 

^fevertheless,  I  urge  the  committee  and  Congress  as  a  whole  expressly  to  list 
State  attorneys  general  as  parties  who  may  bring  suit  under  the  Freedom  of  Access 


'Friaby  v.  Sdiultz,  487  U.S.  479  (1988);  Boflard  v.  Barnes.  591  A.2d  699  (NJ.  Super.  Ch. 
1991);  Valenzuela  v.  Aquino,  800  S.W.2d  301  (Tex.  App.— Corpus  Christi  1990);  Town  of  Har- 
rington V.  Blake,  568  A.2d  1015  (R.I.  1990);  KlAanofr  v.  McMonagle,  552  A.2d  677  (Pa.  Super. 
1988) 

•  S^,  e.g.,  N.Y.  Penal  Law  $240.26. 

•The  Supreme  Court  has  long  recognized  the  propriety  of  States  suing  as  parens  patriae  to 
redress  ii^juries  to  the  healUi  and  welfare  of  their  inhabitants,  and  has  permitted  such  suits 
for  rdief  from  wide-spread  discrimination.  See  Alfred  L.  Snapp  &  Sons.  Inc.  v.  Puerto  Rico,  468 
U.S.  592  (1982).  My  oflice  often  invokes  the  State's  parens  patriae  standing  to  sue  in  Federal 
court  to  remedy  patterns  and  practices  of  discrimination.  E.g.,  People  by  Abrams  v.  11  Comwell 
Co.,  695  F.2d  34  (2d  Cir.  1982),  modified  on  other  grounds,  718  F.2d  22  (2d  Cir.  1983)  (en  banc); 
Support  Ministries  v.  Village  of  Waterford,  799  F.  Supp.  272  (N.D.N.Y.  1992);  People  of  the 
State  of  New  York  v.  Meriino.  et  al.,  88  Civ.  3133  (S.DJ^I.Y.  August  18,  1990);  People  of  the 
State  of  New  York  v.  The  Ocean  Club,  82  Civ.  0790  (E.D.N.Y.  Jan.  24,  1984);  People  of  the  State 
of  New  York  v.  DaU  Butterfield,  80  Civ.  0365  (E.D.N.  Y.  June  27,  1980).  See  also  Commonwealth 
of  Pennsylvania  v.  Porter,  659  F.  2d  306  (3d  Cir.  1981),  cert  denied,  458  U.S.  1121  (1982):  Com- 
monwealth of  Puerto  Rico  ex  rel.  Ouiros  v.  Brankamp,  654  F.  2d  212  (2d  Cir.  1981),  cert,  denied, 
468  U.S.  1121  (1982);  Commonwealth  of  Pennsylvania  v.  Flaherty  404  F.  Supp.  1022  (W.D.  Pa. 
1976);  Commonwealth  of  Pennsylvania  v.  Glickman,  370  F.  Supp.  724  (W.D.  Pa.  1974). 
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Act,  just  as  the  VS.  Attorney  General  would  expressly  be  authorized  to  bring  suit.^" 
An  express  authorization  wiU  ensure  that  my  oflice  and  those  of  other  attorneys 
general  wiU  avoid  needless  junsdictional  disputes  in  the  lawsuits  that  are  certain 
to  be  brou^t  once  the  law  is  enacted.  In  that  way,  we  can  obtain  swifter  and  more 
certain  rebef  from  the  continuing  lawlessness  that  Operation  Rescue  and  its  adher- 
ents promise. 

In  that  r^ard,  I  bring  to  your  attention  a  resolution  endorsed  bv  the  National 
Association  of  Attorneys  General  in  its  1993  Spring  meeting  in  wadiiington  last 
month.  Taking  note  of  the  Bray  decision  and  the  House  of  Representatives'  consider- 
ation of  H  Jl.  796,  NAAG  resolved  to  tu]rge[]  Congress  to  adopt  appropriate  legisla- 
tion to  orotect  women,  physicians  and  other  health  personnel  from  violence  aimed 
at  family  planning  clinics  across  the  country  where  abortions  are  performed'  and 
called  iipon  Con^^ss  to  authorize  State  attorneys  general  to  sue  to  enforce  the 
terms  oi  such  legislation.  A  copy  of  the  resolution  is  annexed. 

S.  636  and  the  bill  now  before  the  House  are  vital  responses  to  a  Supreme  Court 
decision  that  must  be  rectified.  I  urge  Congress  to  move  as  swiftly  as  possible  to 
enact  legislation  securing  access  to  reproductive  health  services  against  violent  ob- 
struction, so  that  a  woman's  fundamental  constitutional  ri^^t  to  choose  does  not  be- 
come illusoiy. 


"•There  is  ample  precedent  for  express  statutory  authorization  enabling  State  attorneys  gen- 
eral affinnativdy  to  invoke  Federal  law  in  Federal  court  See  15  U.S.C.  515c  (authorizing  State 
attorneys  general  to  sue  to  enforce  Clayton  Antitrust  Act). 
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UKTPED  STATES  DISTRICT  COURT 
WESTERN  DISTRICT  OF  HEW  YORK 


THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK, 
by  ROBERT  ABRAMS,  Attorney  General  of 
the  State  of  Kev  York, 

Plaintiffs, 


Y  DECISION  AKD  ORDER 

Civ-92-147A 

OPERATXOH  RESCUE  NATXONAIt,  ET  AI.., 

Defend2mts. 

INTRODOCnOK 

Currently  before  the  Court  are  the  folloving  notions:  (1) 
defendants'  notion  to  disaiss  the  action,  pursxiant  to  Fed.  R.  Civ. 
P.  12(b)(1)  and  12(b)  (6)^;  (2)  plaintiffs'  aotion  to  consolidate 
this  action  with  Pro-Choic<*  wetvorlr.  gt  al.  v.  Project  Rescue 
Western  Kev  YorV:.  at  al..  Civ-90-1004A  (''I>r9-<3lgi?e  yetvqrK") . 
pursusmt  to  Fed.  R.  Civ.  P.  A2(a);  and  (3)  plaintiffs'  motion  for 
a  preliminary  injunction,  pursrxant  to  Fed.  R.  Civ.  P.  65.  Oral 
argument  on  the  notions  wais  heard  on  April  10  and  ^ril  15,  1992. 

Defendants  Operation  Resoie  Rational,  Keith  Tucci,  Rzmdall 
Terry,  Rev.  Paxil  Schenck  and  Rev.  Robert  Schenck  are  represented  in 
this  action  by  James  M.  Henderson,  Sr. ,  Esq.  and  John  stepjmovich, 
Esq.  Defendants  Christian  Activist  Lifeline,  Hetty  Pasco,  Johnny 


'  The  motion  to  dismiss  was  originally  brought  on  behalf  of 
defendants  Operation  Rescae  National,  Keith  Tucci,  Randall  Terry, 
Rev.  Paul  Scdxenck  and  Rev.  Robert  Schenck  only.  However,  at  oral 
argument,  the  Coxirt  granted  the  oral  request  of  defendants 
Christian  Activist  Lifeline,  Hetty  Pasco,  Johnny  Hunter,  Karen 
Swallow  Prior  and  Kancy  Walker  to  join  in  the  motion  to  dismiss. 
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Bvinter,  Karen  Swallow  Prior  and  Nancy  ftalker  are  represen^ad  in 
tiiLs  act:ion  by  Williaa  J-  Ostrowslci,  Esq.  Defendants  Pro-Lif* 
Rescue  Kovement  of  Western  New  York  and  Friends  to  the  Weary  did 
not  appeax  at  oral  eLrgximent  and  have  not  filed  either  an  answer  or 
a  aotion. 

After  reviewing  the  sxibaissions  of  the  parties  and  hearing 
argument  from  counsel «  the  Court:  (1)  finds  that  the  State  of  Mev 
York  has  standing  in  'this  case  under  the  doctrine  of  parens 
patriae;  (2)  reserves  decision  on  the  remainder  of  defendants' 
motion  to  dismiss;  (3)  reserves  decision  on  plaintiffs'  motion  to 
consolidate;  and  (4)  reserves  decision  on  plaintiffs'  motion  for  a 
preliminary  injunction  until  after  an  evidentiary  bearing. 

DISCUSSION 
I.      Motion  to  Dismiss 

The  Attorney  General  of  the  State  of  Hew  York/  Robert  Abrams, 
has  commenced  this  action  on  behalf  of  the  People  of  the  State  of 
Hev  York  and  seeks  to  enjoin  defendants  from  blockading  any 
facility  vhere  abortions  are  performed/  abusing  or  intiioidating 
patients  or  staff  of  such  facilities  and  harassing  physicians  vho 
perform  abortions.  Defend«mts  consist  of  eight  individuals  and 
four  organizations  vho  are  opposed  to  abortion  and  dedicated  to  the 
■pro-life"  movement. 

Defendants  contend  that  this  action  should  be  dismissed 
because  the  State  lacks  standing.  The  State,  however,  contends 
that  it  has   stemding  under  the  doctrine  of  parens  patriae.      The 
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Court  agrees  with  the  State. 

The  Second  Circuit  has  af  f  iraed  that  the  State  of  New  York  as 
parens  patriae  has  standing  to  redress  civil  rights  violations 
directed  against  its  citizens  by  bringing  sxiit  xinder  42  U.S. C.  S 
1985(3).   People  of  the  Statff  f?f   nmv   York  bv  Robert  ^bratt?  v» 
Eleven  Comwell  Co.  .  695  P. 2d  34  (2d  Cir.  1982),  B2diIifii-2Il-2tllfiE 
crroonds.  718  F.2d  22  (2d  Cir.  1983)  (an  banc).   In  fiSDEiSilf  the 
court  recognized  that  a  state  is  entitled  to  p^renP  patriS9 
standing  if:   (1)  it  has  alleged  injiiry  to  a  "quasi-sovereign" 
interest;  (2)  it  has  alleged  injury  to  a  sufficiently  substantial 
segaeat  of  its  population;  and  (3)  individuals  caxmot  obtain 
coaplete  relief  through  a  private  suit.   I^.  at  38-40.  Applying 
this  standard,  the  Court  finds  that  the  State  of  Hev  York  has 
parens  patriae  standing  in  this  case. 

To  aaintain  a  parens  patriae  action,  the  State  smst  allege  an 
injury  to  a  "quasi-sovereign"  interest.   Id-  «t  38;  see  also 
Connaonwealth  of  Puerto  Rico  ex  ral.  Ouiros  v.  Brymkflgp.  654  P. 2d 
212,  215  (2d  Cir.  1981),  cert,  denied.  458  U.S.  1121  (1982).   The 
St^jreae  Court  has  held  that  "a  State  has  a  quasi-sovereign  interest 
in  the  health  and  veil-being — ^both  physical  and  economic — of  its 
residents  in  general."  ■  xir-rt^  t..  Snapo  &  Son.  Tnc.  v.  Puerto  Rico. 
458  U.S.  592,  607  (19«2) .   In  this  case,  the  State  asserts  two 
foras  of  a  "quasi-sovereign*  interest  in  the  health  and  well-being 
of  Its  citizens:   (1)  an  intsrest  in  protecting  wonen  from  serious 
risks  to  their  health;  and  (2)  an  interest  in  protecting  women  from 
invidious  discrimination. 
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The  conspiracy  to  prevent  voaen  fron  obtaining  access  to 
reproductive  health  services  alleged  against  defendants  in  this 
case  is  similar  to  the  conspiracy  alleged  against  defendants  in  the 
Pro-Choice  Ketvork  case.  In  Pro-Chotce  Wetvork.  the  Court  found 
that  such  a  conspiracy  endangers  the  physical  health  and  velfare  of 
women  in  the  Hestem  District  of  New  York,  gee  Pro-Choice  NetvorTc 
Decision  and  Order  dated  February  14,  1992,  at  20;  see  also  Hsh 
York  State  WOW  v.  Terry.  886.F.2d  1339/  1362  (2d  Cir.  1989),  cert. 
denied.  495  U.S.  947  (1990).  Thus,  in  this  case,  the  State  has  a 
"quasi-sovereign**  interest  In  protecting  women  from  the  serious 
health  risks  that  could  result  from  the  type  of  conduct  alleged 
against  defendemts. 

In  addition  to  its  "quasi-sovereign"  interest  in  protecting 
women  from  serious  health  risks,  the  State  has  a  "quasi-sovereign" 
interest  in  protecting  women  from  invidious  discrimination.  In  the 
Snapp  case,  the  Coimonwealth  of  Puerto  Rico  filed  suit  against 
individuals  and  coi^anies  engaged  in  the  apple  industry  alleging 
that  they  discriminated  against  Puerto  Rican  loigrant  workers  based 
on  their  ethnicity.  The  district  court  dismissed  the  complaint, 
holding  that  Puerto  Rico  lacked  standing.  The  Court  of  Appeals 
found  that  Puerto  Rico  had  standing  under  the  doctrine  of  parens 
patriae  and  reversed  the  lower  court. 

The  Supreme  Court,  in  affirming  the  Court  of  Appeals,  held 
that  Puerto  Rico  had  standixtg  under  the  doctrine  of  parens  patriae. 
The  Court  found  that  Puerto  Rico  had  a  "quasi-sovereign"  interest 
in  protecting  its  citizens  from  invidious  discrimination.   Snapp . 
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458  U.S.  at  609.  It  stated  that:  "This  Court  has  had  too  sjuch 
«xp«ricnce  with  the  political,  social,  and  moral  dauaagc  of 
discrimination  not  to  recognize  that  a  State  has  a  substantial 
Interest  in  assuring  its  residents  that  it  vill  act  to  protect  then 
from  these  evils."  Id.  Folloving  the  Supreme  Court,  the  second 
Circuit  has  held  that  the  State  of  New  York  has  a  "quasi-sovereign* 
Interest  from  protecting  Its  residents  from  the  harmful  effects  of 
discrimination.   Comwell.  €95  r.2d  at  38-39. 

In  this  case,  the  State  alleges  that  def endeuits  are  motivated 
by  a  class-based  invidiotis  discriminatory  emimus  against  women 
seelcing  eibortions.  The  State  also  alleges  that  defendants  have 
conspired  to  deprive  women  of  their  civil  rights,  including  their 
const ItutioneJ.  right  to  travel  and  their  right  to  have  an  abortion. 
Both  this  Court  and  the  Second  Circuit  have  held  that  such  a 
conspiracy  violates  5  1985(3) .  See  Pro-choice  Ketvork  Decision  and 
Order  dated  February  14,  1992,  at  23,  26,  28;  Terrv.  886  F.2d  at 
1359-61.  Thus,  the  State  has  a  "quasi-sovereign"  Interest  in 
protecting  women  from  invidious  discrimination  and  secxiring  for 
them  their  constitutional  rights. 

The  Court  also  finds  that  defendants'  alleged  discriminatory 
conduct  inflicts  injury  on  a  substantial  portion  of  the  population. 
In  determining  whether  parens  patriae  standing  is  appropriate, 
courts  have  declined  to  set  "definitive  limits  on  the  proportion  of 
the  population  of  the  State  that  must  be  adversely  effected  by  the 
challenged  behavior".  SuflpE/  458  U.S.  at  607,  As  the  Court  of 
Appeals  observed  in  Snappt 
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There  has  never' been- cast  ahard-qfldjjCast  game 
of  nuuabers.  Parens  pat:riae  standing  is 
appropriate  where  a  sovereign  seeks  to  protect 
a  vital  aspect  of  the  general  welfare  of  a 
siibstantial  portion  of  its  citizenry  from 
serious,  harmful,  offensive  conduct.  It  is 
the  magnitude  and  the  pervasiveness  of  the 
societal  harm  that  must  be  weighed  : —  not  the 
directness  of  '  the  injury  to  particular 
individuals . 

Comnonvealth  of  Puerto  Rico  v.  Alfred  I..  Snaop  ft  Sons.  Inc..  632 

r.2d  365,  370  (4th  Cir.  1980),  affM.  458  U.S.  592  (1982).   The 

Second  Circuit  has  held  that  when  considering  whether  a  State  has 

alleged  injury  to  a  sufficiently  substantial  segment  of  its 

population,  a  court  must  "consider  *  indirect  effects  of  the  injury' 

as  well  as  direct  ones.  ..."  Comvel  1 .  695  F.2d  at  39  (quoting 

S222E2,  458  U.S.  at  607). 

In  this  case,  the  State  alleges  that  defendants  plan  to  force 

area  abortion  providers  to  cease  operation.   Such  conduct  will 

clearly  injure  numerous  women  who  wish  to  exercise  their 

constitutional  right  to  choose  to  have  an  abortion.  That  harm,  in 

itself,  is  sufficiently  substantial  to  warrant  the  State's 

involvement.   But  the  magnitude  and  persuasiveness  of  defendants' 

alleged  conduct  goes  well  beyond  the  individual  women  or  individual 

health  care  providers  who  will  be  directly  injured  by  their 

conspiracy  in  this  district.   Defendants'  alleged  conduct  could 

haurm  numerous  other  women  who  ^oose  to  have  abortions  in  Kew  York 

by  encouraging  others  to  "blodcade"  or  otherwise  obstruct  access  to 

abortion  clinics  throughout  the  State.    Defendants'  alleged 

conspiracy  thtzs  threatens  to  harm  th«  health  and  well-being  of  a 

substantial  number  of  women  throughoxxt  Hew  York. 

« 
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Finally,  the  tixirxl  prong  of  the  p^rgns  patrj^pe  test,  whether 
individuals  can  obtain  conplete  relief  through  a  private  suit, 
presents  a  closer  question  in  this  case.  Defendants  argue  that  the 
State  cannot  satisfy  the  third  prong  because  the  private  plaintiffs 
in  the  Pro-Choice  Ketvork  case  can,  and  already  have,  obtained 
complete  relief.  Tha  State's  parens  patriae  standing,  however,  is 
not  diainished  merely  because  private  plaintiffs  have  conanenccd 
litigation  seeJcing  r«lated  relief. 

The  Second  Circuit  has  held  that  "a  state  secJeing  to  proceed 
as  parens  patriae  need  not  deaonstrate  tha  inability  of  private 
persons  to  obtain  relief  if  parens  patriae  standing  is  otherwise 
indicated."   R-raTaVawn .  654  F.2d  at  217  (citations  omitted).   In 
BranXamp .  ethnic  Puerto  Ricans  were  denied  employment  by  New  York 
appl^   growers  and,  as  in  Snapp.  both  the  Commonwealth  of  Puerto 
Rico  and  the  individual  vorJcers  brought  suit.  Jfi*  The  court  held 
that  the  interests  of  individual  workers,  who  were  concerned  with 
their  own  injuries,  were  not  coextensive  with  the  interests  of  the 
general  popiilace,  which  only  the  Commonwealth  co\ild  represent.  Id-  • 
There  was  no  assurance,  for  escample,  that  the  workers  would  hold 
all  discriminators  accountable,  that  they  wotild  actively  pursue 
relief  against  widespread  and  future  discrimination,  or  that  they 
could  bear  the  costs  of  a  lawsuit  that  would  obtain  complete 
relief.  The  Court  stated  that  "[tlhe  vindication  of  the  rights  of 
all  future  migrant  laborers  in  the  public  of  Puerto  Rico  should  not 
be  made  dependent  upon  the  possible  relief  obtained  by  the 
individual  workers".  Id. 
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"  "liSttcd",  *  in  almost  "every  "parens  patriae  action,  remedies  for 
private  parties  are  availeible  and  are  '  f reqttently  sought .  For 
example,  in  botli  Snaop  and  ^sS3SikSMB.t  individual  workers  had  brought 
their  own  actions.  To  argue  that  the  availability  of  private 
remedies  forecloses  the  State  from  suing  to  enjoin  harm  to  the 
health  and  well-being  of  its  citizens  would  contradict  Snapo^s 
holding  tliat  the  State  has  a  "quasi^sovereign**  interest  in 
protecting  its  citizens  from  those  harms. 

Women  throughout  the  State  of  New  York  shoxild  be  able  to  rely 
t^>on  the  Attorney  General,  acting  as  parens  patriae,  to  secure  for 
them  their  rights  under  the  law  and  should  not  have  to  depend  upon 
the  actions  and  potentially  limited  resources  of  private  parties. 
There  is  no  assurance  that  the  private  litigants  in  the  Pro  Choice 
Network  case  %rill  have  adequate  resources  for,  or  an  interest  in, 
vindicating  the  rights  of  all  persons  who  could  be  injured  by 
defendants'  alleged  conduct.  Thus,  the  State  has  standing  to 
litigate  this  action  as  parens  patriae  on  behalf  of  the  People  of 
the  State  of  New  York. 

With  regard  to  the  remainder  of  defendants  *  motion  to  disoiss, 
the  Court  will  reserve  decision  until  after  an  evidentiary  hearing 
on  plaintiffs'  motion  for  a  preliminary  injunction. 

XX.   Motion  to  Consolidate  . 

Plaintiffs  have  moved  to  consolidate  this  action  with  the 
Pro~Choice  Network  action,  pursuant  to  Fed.  H.  Civ.  P.  42(a).  The 
Court  will  reserve  decision  on  this  motion. 

8 
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m.  Plaintiffs*  Motion  for  a  Preliminary  Injunction 

Plaintiffs  have  moved  for  preliminary  injunction,  pursuant  to 
Fed-  R-  Civ.  P.  65.  In  support  of  its  motion,  plaintiffs  have 
snlnaitted  the  affidavit  of  Robert  R.  Reed,  Esq.,  Assistant  Attorney 
General  for  the  State  of  New  York,  along  with  several  exhibits 
consisting  of  variOTis  newspaper  articles,  literature  allegedly 
distrihoted  by  defendemts  and  a  transcript  of  a  television  program. 
Hr.  Seed,  in  his  affidavit,  asserts  that  it  is  the  declared 
intention  of  the  defendants  to  coixluct  massive  "blocJcades"  at 
facilities  where  abortiions  are  performed  in  the  Western  District  of 
Fesf  York  during  the  period  J^ril  20,  1992  to  May  4,  1992.  These 
activities  have  been  referred  to  in  the  literature  allegedly 
distribtcted  by  defendants  as  the  "Spring  of  Life." 

The  Court  finds  that  the  evidence  submitted  in  sxipport  of  the 
preliminary  injunction  is  insufficient  to  warrant  such  an 
inj-unction  at  this  time  and  that  an  evidentiary  hearing  is 
required-  Sfifi  Firenan^s  fund  Ins.  Co.  v.  Leslie  t  Elliot  Co..  867 
F^2d  ISO  (2d  Cir.  1989) .  The  Court  will  schedule  such  a  hearing  at 
its  earliest  convenient  data.  This  delay  should  not  unduly 
prejudice  pladntiffs  because  there  is  already  a  preliminary 
£u J  auction  in  place  in  the  Pro-choice  Network  case  wh1«'h  provides 
mlaost  all  of  the  same  relief  that  plaintiffs  here  seek. 

If,  during  the  interim,  plaintiffs  determine  that  there  is  a 
need  for  some  sort  of  immediate  relief,  they  may  make  a  written 
application  for  a  tei^>orary  restraining  order,  pursuant  to  Fed.  R. 
CLv.  P.  «5,  or  may  aove  to  intervene  in  the  Pro-choice  Network 
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■  case,  jjiasuant  to  Fed.  R.  Civ.  P.  24  (b)  . 

CONCLCrsiON 
For  the  reasons  stated,  the  Court:  (1)  finds  that  the  State 
oC  Hew  York  has  standing  in  this  case  under  the  doctrine  of  parens 
Patriae;  (2)  reserves  decision  on  the  remainder  of  defendants' 
motion  to  dismiss;  (3)  reserves  decision  on  plaintiffs'  motion  to 
consolidate;  and  (4)  reserves  decision  on  plaintiffs'  motion  for  a 
preliminary  injunction  until  after  an  «videntiary  hearing. 


It  is  so  ordered. 


iC^KORABLB  RIC 
UHXTED  STATES 


i/\a^~^^^^. 


jTaScaka 

ilSTRICT  JUDGE 


Dated:     April  / "7   ,   1992 
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NATIONAL  ASSOCIATION  OF  ATTORNafS--GEiNERAL 

Adopted 

Spring  Meeting 
March  28-30,  1993 
Washington,  D.C. 

RESOLUTION 

TO  SUPPORT  LEGISLATION  TO  PROTECT  PATIENTS  AND  HEALTH  CARE 
PERSONNEL  AT  FAMILY  PLANNING  CLINICS 

WHEREAS,  as  chief  legal  officers  for  our  respective  states,  we  take  pride  in  our  diverse 
communities,  their  historic  respect  for  life  and  property,  and  the  American  tradition  of  open  and 
peaceful  discussion  of  issues  of  public  policy;  and 

WHEREAS,  we  strongly  support  every  citizen's  constitutional  freedom  of  speech,  which 
includes  peaceful,  legal  public  witness,  assembly  and  picketing;  and 

WHEREAS,  we  recognize  that  many  citizens  of  the  country  hold  deep  convictions 
regarding  the  abortion  issue;  and 

WHEREAS,  bombing,  arson,  murder  and  any  other  acts  of  criminal  violence  are  clearly 
not  appropriate  means  of  addressing  issues  of  public  policy  in  the  United  States;  and 

WHEREAS,  the  recent  murder  of  Dr.  Gunn  outside  his  clinic  in  Florida  is  the  latest 
example  of  violence  against  family  planning  clinics;  and 

WEDEIREAS,  since  1980  in  the  United  States,  over  400  bombings,  arsons  and  acts  of 
vandalism  have  been  directed  against  family  planning  clinics;  and 

WHEREAS,  the  recent  United  States  Supreme  Court  ruling  in  Bray  vs.  Alexandria, 
holding  that  federal  courts  have  no  jurisdiction  under  existing  civil  rights  laws  to  act  to  protect 
p>atients  and  employees  of  family  planning  Polities,  made  clear  die  need  for  Congress  to  act; 
and 

WHEREAS,  the  Congress  is  considering  legislation  such  as  H.R.  796,  The  Freedom  of 
Access  to  Clinic  Entrances  Act  of  1993,  which  would,  among  other  things; 

I.     Make  assaults  and  attacks  on  medical  personnel  and  property  at  family 
ities  a  federal  criminal  offense  and  make  clear  the  federal  law  enforcements'  power 


planning  facilities 
to  ace 
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2.     Establishes  a  private  right  of  action  for  paip^  injured  by  such  criminal 


conduct. 


3.  Authorizes  the  United  States  Attorney  General  to  bring  civil  suits  to  obtain 
injunctions  against  offensive  conduct,  seek  damages  for  the  victims,  and  impose  stiff  fines  on 
the  perpetrators;  and 

WHEREAS,  many  mdividuals  including  United  States  Attorney  General  Janet  Reno  have 
already  spoken  out  forcefully  in  support  of  this  sensible  legislation; 

NOW,  THEREFORE,  BE  IT  RESOLVED  THAT  THE  NATIONAL  ASSOCIATION 
OF  ATTORNEYS  GENERAL: 

1.  While  not  taking  a  public  position  on  the  abortion  issue,  condemns  any  and  all 
acts  of  criminal  violence  directed  against  family  planning  clinics;  and 

2.  Urges  Congress  to  adopt  legislation  designed  to  protect  women,  physicians  and 
other  health  personnel  from  violence  aimed  at  family  planning  clinics  across  the  country  where 
abortions  are  performed,  without  unduly  infringing  on  the  right  to  peaceful  protest;  and 

3.  Commends  those  who  pursue  peaceful,  legal  discussion  of  the  abortion  issue  and 
appeals  to  all  citizens  concerned  about  the  abortion  issue  to  conduct  all  public  discussions  in  a 
peaceful  and  legal  manner;  and 

4.  Urges  Congress  to  expressly  authorize  state  Attorneys  General  to  enforce  in  the 
federal  courts  in  their  states  the  provisions  of  any  federal  law  aimed  at  violence  at  family 
planning  facilities;  and 

5 .  Authorizes  its  Executive  Director  and  General  Counsel  to  transmit  these  views  to 
appropriate  members  of  the  Administration,  Congress,  and  other  interested  individuals  and 
associations. 
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The  Reugious  Coalition  por  Abobtion  Rights 

The  Religious  Coalition  for  Abortion  Rights  is  pleased  to  submit  testimony  to  the 
Senate  Labor  and  Human  Resources  Committee  regarding  S.  636.  We  believe,  if  en- 
acted, this  legislation  will  protect  and  promote  the  public  health  and  safety  by  pro- 
hibiting the  use  of  force,  threat  of  force  or  physical  obstruction  to  ii\jure,  intimiaate 
or  interfere  with  a  person  seeking  to  obtam  or  provide  abortion  services,  and  the 
destruction  of  property  of  facilities  providing  abortion  services,  and  by  establishing 
the  right  of  private  parties  iiyured  by  such  conduct,  as  well  as  the  Attorney  ClenertQ 
in  appropriate  cases,  to  bringactions  for  appropriate  relief.  We  uree  this  Committee 
to  amena  Title  XXVII  of  the  Public  Health  Service  Act  to  include  wis  pending  legis- 
lation. 

Abortion  foes  across  our  Nation  and  in  our  Nation's  capitol  harass  and  intimidate 
women  seeking  abortion  at  medical  facilities.  They  blockade  the  clinics  of  the  doc- 
tors who  provide  abortion  care.  They  commit  these  and  other  acts  of  violence  in  the 
name  of  religion. 

RCAR  deplores  the  intimidation,  harassment,  stalking,  terrorism, — and  even  mur- 
der— that  surrounds  women  who  choose  abortion  and  the  medical  professionals  who 
serve  them.  The  tragic  and  senseless  shooting  death  of  Dr.  David  Gunn  on  March 
11,  1993,  in  Pensacoia,  Florida  was  an  inevitable  outgrowth  of  this  society's  failure 
to  say  no  to  violence  at  women's  clinics.  The  religious  intolerance  expressed  by  anti- 
abortion  protesters  here  and  at  medical  facilities  throughout  the  country  has — inevi- 
tably— ^bred  this  violence,  and  it  must  stop. 

Contrary  to  conunon  perception,  religious  doctrine  does  not  speak  with  a  single 
voice  nor  declare  a  single  stand  on  the  abortion  issue.  Each  of  the  36  national  main- 
line Protestant,  Jewish  and  other  faith  groups  who  comprise  the  Religious  Coalition 
for  Abortion  Rights  approaches  the  issue  from  the  unique  perspective  of  their  own 
theology.  Their  members  hold  widely  varying  viewpoints  as  to  wnen  abortion  is  mor- 
ally justified.  Not  one  of  our  coalitional  members,  including  faith  groups  of  Reform 
and  Conservative  Judaism,  the  United  Methodist  Church,  the  Ptesbyterian  Church 
and  the  United  Church  of  Christ  takes  the  issue  of  abortion  lightly.  We  hold  in  high 
regard  both  the  value  of  potential  life  and  freedom  of  choice. 

The  issue  of  abortion  reveals  sincere  religious  beliefs  and  intense  religious  dif- 
ferences. Reli^ous  views  on  the  abortion  issue  range  from  the  belief  that  abortion 
is  an  obligation — if  needed  to  preserve  the  life  or  well-being  of  the  pregnant 
woman — ^to  the  belief  that  abortion  is  a  sin  forbidden  by  divine  authority.  Within 
this  spectrum  are  other  views  including  the  importance  of  promoting  responsible 
parenthood  and  preserving  health  and  well-being  of  existing,  living  persons. 

This  plurality  of  beliefs  in  the  religious  community  necessitates  tnat  the  abortion 
decision  must  remain  with  the  individual  to  be  made  on  the  basis  of  conscience  and 

esrsonal  religious  conviction,  free  from  governmental  interference.  Our  country's 
ill  of  Ru^ts  that  guarantees  religious  freedom  to  all,  requires  no  less. 
Many  Protestant  and  Jewish  faith  groups  have  developed  a  rational  and  sensitive 
response  to  the  abortion  debate  based  on  the  following  sound  principles. 

First,  that  in  our  pluralistic  society,  no  one  religious  viewpoint  on  the  beginning 
of  human  life  should  be  imposed  on  all  Americans  by  secular  law. 

Second,  that  abortion  is  a  moral  and  theological  concern,  and  that  an  abortion 
decision  should  be  the  result  of  thoughtful  consideration,  based  on  one's  own 
conscience  and  religious  beliefs. 

Third,  that  there  are  some  instances  in  which  abortion  may  be  a  moral  alter- 
native to  a  problem  pregnancy. 

Beyond  these  sound  principles,  much  diversity  in  doctrine  and  belief  exists. 

The  Coalition  believes  that  abortion  can  be  a  moral  decision.  We  believe  that  no- 
one  but  the  woman  herself  can  possibly  know  what  is  the  right  course  of  action  in 
her  unique  and  difficult  situation.  "No-one"  means  no  one  church,  no  one  legislature, 
no  one  elected  official,  and  no  one  protester.  No-  one,  but  the  woman  herself. 

Many  organized  religious  groups  adhere  to  basic  respect  for  individual  conscience 
on  abortion  precisely  because  of  the  variety  of  views  held  by  their  members.  The 
Presbyterian  Church  (USA)  adopted  the  following  policy  statement  in  1983  at  the 
195th  General  Assembly  and  reaflirmed  it  in  1992  at  the  202st  Assembly:  "The 
Presbyterian  Church  exists  within  a  very  pluralistic  environment.  Its  own  members 
hold  a  variety  of  views.  It  is  exactly  this  plurality  of  beliefs  that  leads  us  to  the 
conviction  that  the  decision  regarding  abortion  must  remain  with  the  individual,  to 
be  made  on  the  basis  of  conscience  and  personal  religious  principles,  free  from  gov- 
ernmental interference.  Just  as  the  decision  to  become  a  parent  requires  a  respon- 
sible exercise  of  stewardship,  reflecting  morcil  and  religious  concerns,  so  does  the  de- 
cision to  not  become  a  parent."  This  IVesbyterian  approach  emphasizes  that  God 
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alone  is  Lord  of  the  conscience,  and  that  God  gives  each  individual  faced  with  a 
moral  choice  arising  from  sexual  activity  the  power  and  the  freedom  to  make  moral 
choices  regarding  even  Uie  most  serious  questions. 

Respect  for  individual  conscience  is  the  basis  for  the  American  Baptist  Churches' 
position  on  abortion.  Historically,  abortion  has  been  treated  as  a  matter  for  individ- 
ual conscience  in  keeping  with  the  religion's  foundation  in  individual  voluntary  bap- 
tism and  commitment  to  responsible  families  and  parenthood.  In  1987.  the  General 
Board  of  the  American  Baptist  Churches  passed  a  resolution  which  oeclared,  *^e 
are  divided  as  to  the  proper  witness  of  the  churdi  to  the  state  regarding  abortion. 
Consetpiently,  we  acknowledge  the  freedom  of  each  individual  to  aovocate  for  a  pub- 
lic polury  on  abortion  that  reflects  his  or  her  beliefs." 

Other  Protestant  Churches  have  declared  theis  support  for  a  woman's  dioice  re- 
garding abortion  because  of  potential  risks  to  the  life  or  physical  or  mental  health 
of  the  mother,  because  of  concerns  about  the  social  situation  in  which  the  infant 
might  be  bom,  and  because  of  instances  of  severe  deformity  of  the  fetus.  The  United 
Methodist  Church,  for  example,  resolved  in  1984  and  reamrmed  in  1988  that  "Our 
belief  in  the  sanctity  of  unborn  human  life  makes  us  reluctant  to  approve  abortion. 
But  we  are  eaually  bound  to  respect  the  sacredness  of  the  life  and  well-being  of  the 
mother,  for  whom  devastating  damage  may  result  from  an  unacceptable  pregnancy. 
In  continuity  with  past  Christian  teaching,  we  recognize  tragic  conflicts  of  ufe  with 
life  that  may  justify  abortion,  and  in  such  cases  we  support  the  legal  option  of  abor- 
tion under  proper  medical  procedures.  We  cannot  aflirm  abortion  as  an  acceptable 
means  of  birth  control  (contraceptive),  and  we  unconditionally  reject  it  as  a  means 
of  gender  selection." 

The  Episcopal  Church  USA  reafHrmed  its  support  for  women's  ri^ts  over  their 
own  bodies  at  its  1988  General  Convention.  They  urged  "that  any  proposed  legisla- 
tion on  the  part  of  national  or  state  governments  regarding  abortions  must  take  spe- 
cial care  to  see  that  individual  conscience  is  respected,  and  that  the  responsibility 
of  individuals  to  reach  informed  decisions  in  this  matter  is  acknowledged  and  hon- 
ored." 

Thus,  there  is  no  consensus  within  the  religious  community  on  the  issue  of  abor- 
tion. Neither  is  there  agreement  on  the  question  of  when  life  begins.  We  hope, 
though,  there  can  be  some  agreement  and  respect  among  Protestant,  Catholic  and 
Jewish  faith  ^ups  to  accept  the  diversity  of  beliefs  on  the  issue  of  abortion  in  the 
context  of  religious  freedom. 

The  Supreme  Court's  unfortunate  ruling  in  the  Bray  v.  Alexandria  Women's 
Health  Clinic  underscored  that  women  and  medical  personnel  wiU  continue  to  be 
subjected  to  the  whims  of  terrorists  until  laws  are  passed  to  ensure  women's  safe 
access  to  healtii  care  services.  I  was  personally  outre^ed  by  the  Court's  failure  to 
recognize  that  a  law  that  offers  protection  from  mob  violence  to  one  group — such  as 
African  American  children  seekmg  an  education — would  not  also  apply  eaually^  to 
anotlier  group — namely,  our  women  seeking  medical  services  at  medical  facilities. 

Conclusion:  The  36  member  faith  groups  of  the  Religious  Coalition  for  Abortion 
Rights  applaud  Senators  Kennedy,  Boxer,  Campbell,  Feinstein,  Haikin,  Metzen- 
baum,  Mikulski,  Simon,  Robb,  Wellstone,  Pell,  Moseley-Braun,  and  Feingold  for  in- 
troducing the  Freedom  of  Access  to  Clinic  Entrances  Act  of  1993.  We  urge  this  com- 
mittee to  respect  religious  liberty  and  a  woman's  right  to  choose — freedom  of  choice 
means  little  without  guarcmteed  freedom  of  access — through  your  support  of  this 
biU. 

Statement  of  Diane  Wahto 

I  have  been  doing  clinic  support  at  the  Wichita  Women's  Center  located  at  700 
N.  Market  for  a  year.  During  that  time  I  have  witnessed  several  acts  of  violence, 
intimidation,  and  harassment  against  both  patients  and  clinic  support  volunteers. 
One  morning,  I  arrived  at  between  6:30  and  7  a.m.  to  And  a  man  bolted  to  the  front 
door  of  the  clinic  with  a  neck  lock.  One  of  the  clinic  support  volunteers  had  inter- 
rupted another  man  who  had  attempted  to  bolt  himself  to  the  back  door.  By  the 
time  the  police  arrived  and  the  Rescue  Unit  got  the  man  disconnected  from  the  door, 
3  hours  had  elapsed.  In  the  meantime,  patients  had  to  park  in  the  front  lot  and 
be  escorted  through  yelling  antis  with  ugly  fetus  pictures  to  the  back  door.  Not  one 

Eatient  was  denied  service  that  day,  but  why  did  they  have  to  endure  that  kind  of 
arassment  to  take  care  of  something  that  was  their  private  business. 
On  another  occasion,  several  antichoice  people  had  bolted  themselves  together 
with  arm  locks  and  then  bolted  themselves  to  parts  of  the  buUding  in  order  to  im- 
pede access.  In  the  back,  they  had  succeeded  in  turning  off  the  gas  main  and  bolting 
themselves  to  the  meter.  In  the  front,  a  couple  of  clinic  volunteers  had  caught  the 
arm  of  the  anti  who  was  to  attach  herself  to  the  door  and  held  on  to  her  for  an 
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hour  while  the  police  went  through  the  process  of  arresting  these  people  and  detadi- 
ing  them.  During  this  time,  patients  entered  the  clinic  by  stepping  over  the  reclining 
antis,  listening  to  their  biole  verses  and  condemnation.  Agam,  no  patient  was  de- 
nied service,  out  a^ain,  why  should  a  woman  have  to  endure  this  type  of  harass- 
ment and  intimidation. 

Two  weeks  ago,  a  patient  had  to  be  transported  to  Wesley  Hospital  by  ambulance 
after  suflering  compbcations  during  an  abortion  procedure.  As  the  woman  was  being 
carried  on  to  the  ambulance,  clinic  support  people  literallv  fought  ofl*  violent  antis 
who  were  trying  to  get  to  the  patient  and  intenere  with  her.  We  also  had  to  hold 
up  shields  to  keep  the  antis  from  taping  this  patient  as  she  was  put  into  the  ambu- 
lance. Why  on  earth  the^  would  want  to  endanger  this  woman's  life  or  harass  and 
intimidate  her  at  this  time  \b  beyond  my  comprehension.  Later,  I  discovered  that 
many  clinic  support  people  had  suffered  bruises  and  scrapes  at  the  htmds  of  the 
antis  who  were  aetennined  to  get  to  this  woman. 

These  are  just  three  of  the  worst  instances  of  patient  interference.  Clinic  support 
people  have  stopped  antis  who  were  rushing  patients  to  try  to  stop  them  from  going 
into  the  clinic,  one  of  our  people  was  punmed  in  the  abdomen  when  he  (the  clinic 
support  person)  was  trying  to  keep  the  anti  away  from  a  patient's  car,  one  of  the 
antis  consistently  kicks  and  punches  clinic  support  personnel  when  he  thinks  no  one 
is  watdiing  him.  Brad  Bennett,  a  local  self-appointed  preacher,  stands  outside  the 
clinic  and  preaches  in  a  loud  voice  condemning  the  patients  and  the  doctors.  One 
of  the  doctors  has  had  his  tires  slashed.  The  antis  regularly  picket  the  doctors' 
houses  and  harass  family  members  in  fact,  our  group,  the  Freedom  of  Choice  Action 
League,  has  begun  confronting  the  antis  at  the  doctors'  houses  and  running  them 
off.  These  people  are  bullies  and  a  show  of  force  will  make  them  back  down. 

My  question  is,  why  do  we  as  average  citizens,  have  to  do  the  work  of  protecting 
patients  and  doctors  going  about  their  private  business;  why  do  patients,  doctors, 
and  clinic  support  people  have  to  fear  violence  every  time  the  clinic  is  open?  We 
need  the  law  behind  us.  I  support  the  antis  right  to  express  their  opinion,  there's 
no  question  about  that.  But  here  in  Wichita  they've  gone  far  beyond  the  expression 
of  opinion. 

When  Operation  Rescue  came  to  town,  it  took  the  Federal  Marshals  to  control 
them.  The  local  authorities  either  didn't  have  the  desire  or  the  manpower  to  do 
what  needed  to  be  done.  It  was  chaos  in  this  city  for  weeks  until  Patrick  Kelly  did 
what  was  necessary  to  get  the  situation  under  control.  That  chaos  repeats  itself  on 
a  smaller  scale  every  time  a  clinic  is  open  for  business.  These  antis  won't  stop  the 
violence,  intimidation,  and  harassment  until  they  know  the  authorities  mean  Dusi- 
ness.  That's  why  we  need  the  Freedom  of  Clinic  Access  bill  passed  into  law.  Thank 
you  for  your  consideration. 

Statement  of  the  Freedom  of  Choice  Action  League 

Freedom  of  Choice  Action  League  (FOCAL)  was  founded  in  the  summer  of  1991 
when  local  government  in  Wichita,  KS  failed  to  guarantee  safe  patient  access  to 
Widiita  abortion  clinics.  Since  that  time,  FOCAL  has  continued  to  provide  badly 
needed  clinic  defense  on  a  regular  basis. 

When  Operation  Rescue  left  Wichita  in  1991,  it  left  in  place  an  organization 
which  continues  to  daily  harass  the  clinics,  patients  and  doctors.  Antiabortion  activ- 
ists regularlv  intimidate  patients  by:  shouting  and  yelling,  approaching  cars  with 
literature,  photographing  and  video  taping  patients,  recording  hcense  tag  numbers, 
blocking  driveways,  and  forming  car  caravans  that  disrupt  trallic. 

Patients  react  to  this  intimidation  with  anger,  fear,  tears  and  humiliation.  Some 
patients  have  even  said  they  carry  mace  or  weapons  for  self  defense. 

In  addition  to  the  daily  harassment,  antiabortion  activists  in  Wichita  have  re- 
sorted to  the  following  over  the  last  2  years:  glueing  clinic  locks,  turning  off  gas 
service,  bomb  threats,  stink  bombs,  rushing  clinic  ooors,  chaining  themselves  to 
gates  and  doors  of  clinics,  and  firing  shots  through  clinic  windows. 

Keeping  abortion  legal  will  not  guarantee  availability  if  doctors  refuse  to  provide 
this  service  because  of  terrorist  tactics.  In  Wichita,  antiabortion  activists  intimidate 
doctors  bv:  A  making  harassing  phone  calls,  contacting  the  families  and  friends  of 
doctors,  leafleting  doctors'  neignborhoods,  picketing  doctors'  homes,  circulating 
"wanted"  posters,  death  threats,  slashing  automobile  tires,  and  character  assassina- 
tions (including  public  allegations  of  drug  abuse). 

Antiabortion  activists  have  intimidated  doctors,  teachers  and  students  at  the  Uni- 
versity of  Kansas  Medical  (Center  of  Wichita  by  picketing,  leafleting  and  threatening 
harassment  of  a  medical  student  who  considers  providing  abortion  services.  Even 
afl«r  interns  complete  their  training  and  leave  Wichita,  tney  may  be  subjected  to 
harassment  in  their  new  communities.  A  physician  practicing  at  the  Wichita  Family 
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Planning  Clinic,  after  being  subjected  to  much  of  the  above,  finally  resigned  when 
antiabortion  activists  threatened  to  disrupt  her  wedding. 

FOCAL's  experience  has  been  that  when  local  government  fails  to  protect  access 
to  clinics  an  intolerable  burden  is  placed  on  a  woman's  right  to  reproductive  free- 
dom. Women  seeing  abortion  services  are  uniquely  vulnerable  to  harassment  and 
deserve  special  legislative  protection. 

Statement  of  Donald  McKinney 

Afy  name  is  Donald  McKinney.  I  am  an  attorney  from  Widiita,  KS.  I  personally 
witnessed  many  of  the  events  of  the  Summer  of  Mercy  in  Wichita,  in  1991,  and  the 
events  in  our  city  in  the  summer  of  1992,  involving  the  "Lambs  of  Christ."  I  have 
witnessed  about  one  dozen  "rescues",  act  of  civil  disobedience  by  Christian  believers 
blockading  doors  of  abortion  clinics.  Additionally,  I  have  witnessed  three  or  four 
dozen  demonstrations  outside  of  abortion  clinics  which  did  not  involve  civil  disobe- 
dience but  instead  involved  first  amendment  activities  including  exercise  of  religious 
belief  and  free  speedi.  Typically,  these  activities  include  worship  through  singinff, 
prayer,  and  Bible  readmg,  as  well  as  religious  and  political  expression  through 
signs,  song,  and  speech.  The  "rescues"  also  involve  reverent  worship  through  singing 
01  religious  songs.  The  conduct  of  the  persons  engaged  in  these  activities  has  been 
consistently  peaceful  and  solenm.  I  have  witnessed  some  loud  aivuments,  but  have 
never  seen  any  acts  of  violence,  "harassment",  or  intimidation  by  any  person  en- 
gaged in  these  activities. 

On  the  other  hand,  I  have  witnessed  numerous  acts  of  violence  by  so  called  "clinic 
support"  persons.  My  brother  and  a  friend  were  walking  several  blocks  away  from 
an  abortion  clinic  when  an  abortionist  swerved  his  vehicle  into  them,  striking  my 
brother.  He  sustained  injury  and  was  transported  to  a  hospital  by  ambulance.  The 
local  police  refused  to  press  any  charges,  and  instead  protected  the  abortionist.  I 
have  a  tape  of  a  police  lieutenant  announcing  to  the  me£a  a  false  version  of  events: 
that  the  incident  occurred  at  the  home  of  the  abortionist,  who  was  merely  backing 
out  of  his  drive  when  someone  hit  his  vehicle  and  down,  feigning  injury.  According 
to  this  version,  the  person  then  walked  away  unharmed.  Because  of  this  coverup 
by  falsehood,  and  the  refusal  of  local  authorities  to  act  against  the  abortionist,  we 
were  forced  to  file  a  civil  lawsuit  against  the  abortionist. 

I  have  collected  affidavits  from  other  persons  who  were  hit  by  cars  driven  by  an- 
other abortionist  on  two  previous  occasions.  The  abortionist  swerved  into  them  as 
they  practiced  first  amendment  freedoms  on  a  public  sidewalk  by  the  drivewa;^  of 
an  abortion  clinic.  In  each  case,  local  police  were  called  but  refused  to  take  action. 
I  also  have  affidavits  from  persons  who  witnessed  and/or  were  victims  of  an  assault 
which  occurred  one  evenmg  during  subfreezing  weather.  Abortion  suoporters 
dumped  water  from  the  roof  of  the  abortion  clinic  onto  pro-life  protesters  who  were 
exercising  first  amendment  freedoms  on  the  sidewalk  below.  The  victims  were  told 
by  clinic  personnel  that  the  water  contained  urine,  blood,  and  abortion  byproducts. 
I  was  present  when  the  police  arrived.  We  informed  the  police  that  we  wanted  to 
file  a  complaint.  The  perpetrators  were  pointed  out.  Again,  the  local  police  refused 
to  take  action.  The  ofucer,  who  was  wearing  a  coat  over  his  badge,  refused  to  iden- 
tify himself  and  looked  away. 

I  witnessed  a  woman  assaulted  by  a  male  clinic  supporter  who  blindsided  her 
with  a  body  block.  That  same  abortion  supporter  lit  a  cigarette  and  held  it  near  the 
hair  of  women  pro-lifers  as  they  sang  worship  songs.  He  blew  smoke  in  their  faces 
and  berated  them  with  obscene  language.  One  pro-life  sidewalk  counselor  was  shot 
in  the  back  with  a  pellet  gun.  A  window  on  my  vehicle  was  shot  out.  Many  pro- 
lifers  have  been  physically  assaulted  or  have  had  property  damaged.  Foul,  abusive 
language,  intended  to  incite  violence,  is  a  common  tactic  of^abortion  supporters. 

I  could  cite  many  more  cases,  but  the  point  is  this:  the  current  pohtical  push  for 
Draconian  measures  against  the  pro-life  movement  has  been  grounded  in  a  mis- 
conception fostered  by  the  media  auad  the  campaign  donations  of  the  abortion  indus- 
try: there  is  violence,  abusive  language,  and  intimidation  at  abortion  clinics,  but  the 
vast  majority  of  such  behavior  comes  from  the  abortion  supporters,  not  those  per- 
sons practicing  religious  expression.  I  have  seen  numerous  religious  ceremonies  and 
prayer  meetings  disrupted  oy  disorderly  conduct  and  loud  filthy  language  by  abor- 
tion protesters,  while  local  police  look  the  other  way.  There  is  a  need  Tor  Federal 
legislation  to  protect  constitutional  rights  at  abortion  climes,  but  the  need  is  for  leg- 
islation to  protect  first  amendment  freedoms  of  speech  and  religious  expression. 
These  rights  have  long  been  recognized  by  our  courts  as  fundamental  rights,  as  op- 
posed to  the  penumbral,  secondary  right  of  privacy  which  has  been  interpreted — rel- 
atively recently  in  our  constitutional  jurisprudence — as  the  basis  for  the  right  to  ter- 
minate an  unborn  child. 
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There  is  a  second  misoonoeption  underlying  the  push  for  Federal  legislation  to 

{mnish  the  pro-life  movement.  That  ia  the  ort  heard  complaint  that  local  law  en- 
brcement  authorities  do  not  adequately  protect  abortion  clmics.  The  city  of  Wichita 
has  spent  millions  of  dollars  to  keep  one  late-term  abortionist  in  business,  despite 
massive  public  opposition  and  thousands  of  arrests.  In  the  summer  of  1992,  the 
SWAT  team  took  up  positions  on  the  roof  of  the  abortion  clinic,  the  police  helicopter 
hovered  overiiead,  and  even  ATF  forces  were  on  hand.  Tens  of  thousands  of  police 
manhours,  dozens  of  police  cars,  jeeps,  motorcycles,  and  horses  were  used  to  keep 
the  termination  of  unoom  babies  going  smoothly.  The  city  hired  numerous  inform- 
ants. Only  later  were  we  told  that  the  city  did  not  have  adequate  resources  to  fij^t 
ning  warfare,  and  could  hire  only  two  informants  for  that  purpose,  despite  the  »ct 
uiat  Wichita  has  one  of  the  worst  gang  problems  of  any  city  in  the  country.  Busi- 
nesses plagued  by  gangs  were  allowed  to  go  out  of  business,  without  massive  police 
protection. 

In  the  summer  of  1991,  local  police  rode  horses  into  a  crowd  of  pro-lifers.  I  person- 
ally interviewed,  in  video  tape,  a  woman  who  was  injured.  I  saw  police  savagelykidc 
peaceful  protesters  who  were  down  on  their  hands  and  knees.  Mace  was  used.  Thou- 
sands of  arrests  were  made  and  prosecuted  by  local  authorities. 

Today,  five  or  six  police  cars  and  numerous  officers  will  quickly  respond  when  a 
call  goes  to  the  police  from  abortion  supporters.  When  pro-lifers  make  a  call,  eventu- 
ally one  car  arrives  containing  one  or  two  disinterested  officers,  who  rarely  take  ac- 
tion. Pro-lifers  are  oilen  arrested  for  violating  a  new  city  noise  ordinance,  while 
abortion  supporters  blast  boom  boxes  and  shout  obscenities  with  impunity.  One  83- 
year  old  women  was  peacefully  holding  a  protest  sign  when  she  was  arrested  for 
violating  a  new  city  ordinance  concerning  "interfering  with  a  lawful  business."  A 

i'ury  ultimately  found  her  innocent.  She  had  been  arrested  by  local  police  at  the  be- 
lest  of  a  clinic  operator  and  an  ofT-duty  policeman  working  for  the  clinic. 

The  abortion  industry  has  a  financial  hold  on  the  Wichita  police  department. 
Abortion  clinics  pay  generous  wages  to  numerous  ofiicers  who  work  off-duty  at  clin- 
ics. These  officers,  working  for  me  abortionists,  weeir  uniforms,  badges,  and  guns 
and  other  equipment  paid  for  by  the  tax  money  of  Wichitans,  including  pro-life  tax- 

{)ayer8  who  abhor  abortion.  When  complaints  were  made  about  this  practice,  the 
ocal  police  union  ioined  with  abortion  clinics  to  urge  the  relationship  be  continued. 
Such  officers,  and  their  friends  in  the  department,  have  a  financial  incentive  to 
favor  clinic  supporters  and  use  their  arrest  powers  selectively  against  pro-life  first 
amendnoent  protesters.  One  ofiioer  testified  that  he  had  been  instructed  by  his  su- 
pervisor to  "arrest  pro-lifers." 

The  point  is  this:  local  authorities  have  been  very  active  in  protecting  abortion 
clinics,  even  to  the  point  of  passing  new  ordinances  and  spending  huge  sums.  Fed- 
eral officers  and  Federal  tax  dollars  are  not  needed.  Oppressive  Federal  involvement 
such  as  that  suggested  W  Janet  Reno  will  only  escalate  violence.  That  is  a  lesson 
she  should  have  learned  from  Waco. 

Statement  of  Professor  David  M.  Smoun 

The  purpose  of  this  testimony  is  to  present  relevant  analysis  as  to  the  constitu- 
tionality of  S.  636.  The  testimony  represents  my  personal  views  as  a  law  professor, 
teadiing  and  writing  in  the  field  of  constitutional  law,  and  is  not  intended  to  rep- 
resent the  views  of  my  employer,  Cumberland  Law  School  of  Samford  University. 

This  testimony  will  also  respond  to  the  written  and  oral  testimony  of  the  Attorney 
General  of  the  United  States,  Janet  Reno,  and  Professor  Laurence  Tribe  of  the  Har- 
vard Law  School,  presented  to  the  committee  on  May  12,  1993.^ 


The  language  of  S.  636  clearly  discriminates  against  certain  forms  of  conduct  be- 
cause of  the  connection  of  that  conduct  to  the  subject  matter  of  abortion.  Thus,  the 
prohibited  conduct  relating  to  persons  is  only  punished  where  done  because  the  pro- 
tected person  was  "obtaimng  abortion  services"  or  "lawfully  aiding  another  person 
to  obtam  abortion  services."  Similarly,  the  forbidden  conduct  relating  to  damaging 
or  ii\juring  the  property  of  a  medical  facility  is  only  punished  where  the  destruction 
is  done  "because  such  facility  provides  abortion  services."  Professor  Tribe,  both  in 
his  oral  and  written  testimony,  clearly  admits  that  the  Act  picks  out  abortion  as  a 
subject. 

"rtie  picking  out  of  a  specific  subject  matter  for  special  restrictions  is,  of  course, 
in  itself  constitutionally  suspect.  Thus,  for  example,  in  Police  Department  of  Chicago 

^  I  have  viewed  a  videotape  of  the  oral  testimony  of  the  Attorney  General  and  Professor  Tribe, 
but  have  not  as  yet  had  access  to  an  oOicial  transcript. 
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V.  Mosley,  408  VS.  92  (1972),  the  Supreme  Court  invalidated  a  city  ordinance  pro- 
hibiting all  picketing  within  150  feet  of  a  school,  except  peaceful  labor  picketing. 
Ilie  Court  explained  its  holding  as  follows: 

In  this  case,  the  ordinance  itself  describes  the  impermissible  picketing  not  in 
terms  of  time,  place,  and  manner,  but  in  terms  of  suDJect  matter.  The  regulation 
'^us  slipCs]  from  the  neutrality  of  time,  place,  and  circumstances  into  a  concern 
about  content."  This  is  never  permitted. 

408  U.S.  at  99. 

Thus,  it  is  significant  that  Professor  Tribe  adnodts  that  "S.  636  does  not  reach  an 
individual  whose  physical  activities  happen  to  obstruct  access  to  an  abortion  clinic 
but  do  so  only  because,  for  example,  that  individual  is  engaged  in  a  family  squabble 
or  a  labor  dispute.  .  .  ."^ 

Professor  iVibe  attempts  to  escape  the  conclusion  that  S.  636  contains  impermis- 
sible subject  matter  discrimination  by  arguing  that  the  Act  "does  not  prohibit  pick- 
eting, demonstrating,  speech-making,  talking  or  otherwise  expressing  one's  ideas, 
unless  and  until  someone  engages  in  physical  conduct  that  is  intended  to  prevent 
or  punish  abortion."^  Professor  Tribe  in  so  stating  incorrectly  minimizes  the  poten- 
tial effect  of  S.  636,  as  currently  drafted,  upon  speech-related  activities.  The  literal 
lan^age  of  S.  636  establishes  a  violation  based  on  a  "threat  of  force  that  attempts 
to  mtentionally  intimidate,"  or  upon  "physical  obstruction  that  attempts  to  inten- 
tionally interfere  with"  a  person.  Such  terms  could  go  far  beyond  "physical  conduct 
that  is  intended  to  prevent  or  punish  abortion."  The  difference  is  significant,  as  to 
the  extent  that  S.  636  covers  speech-related  activities,  and  picks  out  the  subject  of 
abortion  for  special  restrictions,  it  is  subject  to  constitutional  invalidation  unoer  the 
first  amendment.  Indeed,  to  test  whether  the  difference  is  significant,  it  would  be 
interesting  to  see  whether  the  sponsors  of  S.  636  would  accept  an  amendment  limit- 
ing its  reach  to  "physical  conduct  that  is  intended  to  prevent  or  punish  abortion." 

Even  expressive  conduct,  however,  receives  significant  protection  under  the  free 
speech  clause.  Professor  Tribe  therefore  has  to  discuss  whether  S.  636  satisfies  the 
Supreme  Court's  test  in  United  States  v.  O'Brien,  391  U.S.  367  (1968),  which  re- 
(piires,  in  part,  that  lews  regulating  expressive  conduct  serve  important  or  substan- 
tial governmental  interests  unrelated  to  the  suppress  ion  of  free  expression,  and 
that  the  incidental  restrictions  on  first  amendment  freedoms  are  no  greater  than  is 
essential  to  the  furtherance  of  such  interests.  Professor  Tribe  suggests  that  S.  636 
satisfies  this  O'Brien  test,  essentially  because  it  is  a  viewpoint  neu&al  rule  prohibit- 
ing violence  against  those  who  exercise  (or  assist  the  exercise  oO  the  abortion 
riSit.-* 

Professor  Tribe  thus  feels  compelled  to  make  an  elaborate  argument  that  S.  636 
is  not  viewpoint  specific.  Professor  Tribe  claims  that  S.  636  does  not  favor  the  abor- 
tion ri^ts  viewpoint  over  the  antiabortion  viewpoint.  Because  IVofessor  Tribe's  ar- 
gument is  so  counter-intuitive  at  this  point,  it  is  worth  underscoring  he  feels  com- 
pelled to  make  it.  Essentially,  the  Court  is  likely  to  invalidate  a  regulation  of  ex- 
pressive conduct,  or  of  speech,  that  is  viewpoint  discriminatory.  Viewpoint  discrimi- 
nation (the  disfavoring  of  one  side  of  an  argument)  is  far  more  heinous  a  constitu- 
tional sin  than  subject  matter  discrimination  (the  disfavoring  of  a  particular  sub- 
ject), because  it  more  profoundly  interferes  with  the  free  marketplace  of  ideas. 

As  a  matter  of  common  sense,  S.  636  seems  to  disfavor  the  antiabortion  viewpoint. 
For  example,  even  Tribe's  summary  of  S.  636  as  relating  to  "physical  conduct  that 
is  intended  to  prevent  or  punish  abortion"  seems  to  disfavor  the  antiabortion  view- 
point: Those  desiring  to  prevent  or  punish  abortion  would  in  the  normal  course  of 
language  be  described  as  "antiabortion."  The  language  of  the  Act  itself  alternatively 
punishes  those  who  seek  to  "intimidate"  a  person  from  obtaining  or  aiding  abortion 
services.  'Hiis  language,  as  a  matter  of  common  sense,  seems  to  target  those  with 
antiabortion  animus. 

As  a  matter  of  application  as  well,  S.  636  appears  to  target  antiabortion  aninuis. 
For  example,  if  a  group  of  abortion  rights  protestors  or  clinic  escorts  in  effect  intimi- 
date, injure,  or  interfere  with  a  woman  seeking  abortion  services,  as  may  sometimes 
occur,  such  effect  would  be  ,  and  the  abortion  ri^ts  persons  would  be  exonerated 
because  of  a  lack  of  intent.  A  blockade  of  a  medical  facility  containing  both  an  abor- 
tion clinic  and  animal  research  facilities,  conducted  by  a  group  of  animal  rights  ac- 


■  Written  Testimony  of  Laurence  H.  Tribe,  at  20. 

■  Written  Testimony  of  Laurence  H.  Tribe,  at  17-18. 

*The  Attorney  General  in  her  written  testimony  makes  a  similar  argument.  Written  Testi- 
mony of  Janet  Reno,  Attomev  General,  at  17-20.  The  Attorney  .General's  argument,  however, 
is  more  conclusory  and  less  developed  than  Professor  Tribe's,  so  it  seems  appn^nriate  to  focus 
analysis  on  Professor  Tribe's  aiguments. 
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tiviats,  would  not  be  a  violation  of  the  Act  even  if  it  closed  the  abortion  facility  for 
the  day.  A  flrebombing  of  a  crisis  pregnancv  center  oflering  services  to  assist  women 
to  carry  their  children  to  term,  which  is  also  the  exercise  of  a  constitutional  ri^t, 
would  not  be  covered  under  the  Act.  An  attack  upon  a  pregnant  woman  by  a  man 
seeking  to  prevent  her  from  carrying  her  child  to  term  would  not  be  actionable 
under  the  Act,  even  though  the  same  attack  conducted  to  prevent  her  from  securing 
an  abortion  would  be  actionable.  A  clinic  closed  by  a  labor  demonstration,  as  noted 
above,  would  not  be  covered  by  the  Act. 

Professor  Tribe,  in  his  oral  testimony,  suggested  that  the  law  can  legitimately  re- 
quire intent  because  "even  a  dog  knows  the  difference  between  being  kicked  and 
being  tripped  over."'  S.  636,  however,  ^oes  far  beyond  this  distinction,  and  asks 
why  the  kickingis  being  done,  tmd  implicitly,  what  message  is  being  received  by  the 
one  who  is  ki(£ed,  or  others  viewing  the  event.  It  thus  appears  to  go  beyond  con- 
tent-discrimination, to  viewpoint  discrimination. 

Professor  Tribe  presents  two  examples  as  an  attempt  to  buttress  his  counter-intu- 
itive aiigument  that  S.  636  is  not  viewpoint  specific.  First,  he  suggests  that  abortion 
ri^ts  activists  who  blockade  a  clinic  to  dramatize  the  pU^t  of  women  would  be 
liable  under  the  act.  Second,  he  ai^gues  that  a  meroenaiy  would  be  guiltv,  even  if 
the  meroenarv  acted  for  money  rather  than  based  on  antiabortion  animus.^ 

Professor  Tribe's  exotic  examples  at  best  illustrate  tiiat  S.  636  mav  not  be  per- 
fectlv  viewpoint  discriminatory.  It  certainly  does  not  prove,  however,  that  S.  636  is, 
as  the  constitution  requires,  lacking  in  viewpoint  discrimination.  One  could,  of 
course,  differ  even  with  these  exotic  examples.  Thus,  the  abortion  rights  demonstra- 
tors who  blockaded  a  clinic  would  only  be  guilty  if  they  intended  to  intimidate, 
interfere  with,  or  iiyure,  abortion  seeking  women.  They  certainly  would  NOT  intend 
to  "intimidate"  or  injure"  abortion-seeking  women.  As  to  the  word  "interfere,"  it 
seems  more  plausible  to  say  tliat  the  demonstration  would  be  "intended"  to  facili- 
tate, rather  than  interfere  with,  the  exercise  of  the  abortion  right.  Indeed,  if  such 
an  event  occurred  it  would,  more  than  likely,  occur  in  coordination  with  the  clinic 
during  a  time  when  there  were  no  real  patients  coming  in.  As  for  the  mercenaries, 
it  seems  logical  to  punish  them,  as  they  are  actually  carrying  out  the  "intent"  of 
those  who  pay  them.  In  any  event,  it  is  hard  to  believe  that  the  modem  Court  would 
find  a  law  not  to  be  viewpoint  discriminatoiy  merely  because  it  failed  to  puni^ed 
a  mercenary. 

This  point  is  best  made  by  applying  it  to  the  Supreme  Court's  invalidation  of  the 
Flag  Protection  Act  of  1989.  Prior  to  passage  of  that  Act,  the  Supreme  Court  in 
Texas  v.  Johnson,  491  UjS.  397  (1989)  had  held  that  a  Texas  statute  criminalizing 
the  desecration  of  the  United  States  flag  was  unconstitutional  as  applied  to  an  indi- 
vidual who  set  a  flag  on  fire  during  a  political  demonstration.  The  Court  had  held 
that  the  government  s  asserted  interest  m  preserving  the  flag  as  a  symbol  was  relat- 
ed to  the  suppression  of  free  expression  within  the  meaning  of  O'Brien.  The  Federal 
Flag  Protection  Act  of  1989  was  a  response  to  Texas  v.  Johnson.  Professor  Tribe  on 
August  1,  1989,  presented  testimony  on  the  constitutionality  of  the  Flag  Protection 
Act  to  the  Senate  Judiciary  Committee.*'  Professor  Tribe  testified  tJiat  "in  all  lUceli- 
hood"  the  Federal  Flag  Protection  Act  would,  despite  Texas  v.  Johnson,  be  upheld." 
Professor  Tribe  argued  that  the  Federal  Act  permissibly  protected  the  physical  in- 
tegrity of  the  Flag  independent  of  whatever  message  a  nag-destroyer  nappens  to 
convey .•  Professor  Tribe  similarly  rejected  the  view  that  the  Federal  Act  was  merely 
a  "trick"  designed  to  get  around  the  Supreme  Court's  ruling  while  still  essentially 
seeking  to  censor  anti-American  views.***  indeed.  Professor  'Tribe  rejected  the  latter 
argument,  despite  admitting  that  he  himself  had  developed  this  ailment  in  the 
fint  and  second  editions  of  nis  treatise  on  Constitutional  Law,  the  second  of  which 
was  dated  approximately  a  year  before  his  testimony.** 

The  Court,  of  course,  proved  that  Tribe's  treatise  had  been  more  accurate  than 
his  testimony: 

Althou^  the  Flag  Protection  Act  contains  no  explicit  content-based  limitation 
on  the  scope  of  prohibited  conduct,  it  is  nevertheless  clear  that  the  Govern- 
ment's asserted  is  "related  to  the  suppression  of  free  expression,'"  491  U.S.  at 


'"niis  is  aparaphraae  of  Professor  Tribe's  wording. 
•Written  TeatimDny  of  Laurence  H.  Tribe,  at  13-^4. 

'Testimony  of  Laurence  H.  Tribe  Before  The  Senate  Judiciary  Committee  Regarding  Statn- 
torv  and  Constitutional  Responses  To  The  Supreme  Court  Decision  In  Texas  v.  Johnson,  August 

1,  IvOv* 

'Id.  at  8. 
•Id.  at  3-6. 
"Id.  at  3-4. 
u  Id.  at  4. 
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410,  and  concerned  with  the  content  of  such  expression  .  .  .  Moreover,  the  pre- 
cise lan^a^  of  the  Act's  prohibitions  confirms  Congress'  interest  in  the  com- 
municative impact  of  flag  destruction.  The  Act  criminalizes  the  conduct  of  any- 
one who  'luiowingly  mutilates,  defaces,  physically  defiles,  bums,  maintains  on 
the  floor  or  grouncC  or  tramples  upon  any  fla^."  Each  of  the  specified  terms — 
with  the  possible  exception  of  '^urns" — unmistakably  connotes  disrespectful 
treatment  of  the  flag  and  suggests  a  focus  on  those  acts  likely  to  damage  ttte 
flag's  symbolic  value.  And  the  explicit  exemption  ...  for  disposal  of  'Sworn  or 
soiled"  flags  protects  certain  acts  traditionally  associated  with  patriotic  respect 
for  the  flag. 

United  States  v.  Eichman,  496  U.S.  310,  31&-17  (1990). 

The  Court,  in  other  words,  was  not  to  be  so  easily  fooled  as  to  whether  viewpoint 
discrimination  was  present  in  the  Federal  Act,  despite  the  absence  of  explicit  con- 
tent-based" limitations.  Thus,  though  Professor  Tribe,  and  others,  can  certainly  con- 
coct a  clever  argument  that  an  Act  is  viewpoint-neutral,  the  Court  will  not  nec- 
essarilv  accept  such  an  argument.  It  is  interesting  to  note  that  Professor  Tribe's  two 
examples  of  viewpoint  neutrality  in  regards  to  S.  636  were  implicitly  rejected  by  the 
Supreme  Court  in  Eichman.  Thus,  under  the  Fla^  Protection  Act  an  individual  who 
knowingly  mutilated,  defaced,  or  burned  a  flag  m  order  to  dramatize  the  need  to 
enforce  or  enact  such  a  law  would  be  liable  under  the  Flag  Protection  Act,  even 
though  they  subjectively  were  doing  so  for  the  ultimate  purpose  of  urging  greater 
protection  of  the  flag.  (This  hypothetical  is  unlikely,  but  no  more  so  than  Professor 
Tribe's  hypothetical  of  abortion  rights  activists  blockading  an  abortion  clinic  to 
dramatize  the  plight  of  women.)  Second,  a  mercenary  hired  to  mutilate  or  deface 
a  flag  would  be  liable  under  the  Flag  Protection  Act,  even  if  the  person  had  no  per- 
sonal animus  against  the  American  flag.  Yet,  despite  the  fact  that  the  Flag  Protec- 
tion Act  was  not  perfectly  or  overtly  viewpoint  discriminatory,  the  Court  nonetheless 
found  that  it  violated  the  O'Brien  test. 

The  above  analysis  demonstrates  that  Ihx>fes8or  Tribe's  ability  to  produce  ail- 
ments in  support  of  a  position  does  not  guarantee  that  the  U.S.  Supreme  Court  will 
accept  such  arguments.  There  remains  a  substantial  likelihood  that  the  U.S.  Su- 
preme Court  would  invalidate  S.  636,  as  currently  drafted,  because  it  discriminates 
on  the  basis  of  viewpoint  and/or  content,  because  the  interests  it  serves  are  too 
closely  related  to  the  suppression  of  free  expression,  and  because  its  restrictions 
upon  free  expression  are  greater  than  what  is  essential  to  the  protection  of  persons 
and  property  involved  in  aoortion. 

II. 

Perhaps  because  he  is  aware  of  the  weakness  of  his  proof  that  S.  636  is  viewpoint 
neutral.  Professor  Tribe  ^es  on  to  argue  that  the  proposed  Act  is  constitutional  by 
analogy  to  Federal  antidiscrimination  and  civil  rights  laws.^*  The  Attorney  Generu 
similarly  analogizes  to  various  Federal  statutes,  mcluding  Federal  civil  rights  stat- 
utes.** 1  agree  with  Professor  Tribe  that  the  U.S.  Supreme  Court  is  likely  to  uphold 
the  Wisconsin  "hate  crimes  penalty  enhancer"  currently  under  review  in  State  v. 
Mitehell,  No.  92-515  (argued  April  21,  1993),  and  that  such  a  statute  is  distinguish- 
able from  the  St.  Paul  ordinance  invaUdated  by  the  Supreme  Court  in  RA.V.  v.  City 
of  St.  Paul,  112  S.Ct.  2538  (1992).  State  v.  Mitehell  involves  the  enhancement  of 
the  penalty  for  a  separate  and  preexisting  crime  against  the  person,  aggravated  bat- 
tery, such  enhancement  being  cased  on  the  intentional  selection  of  the  battery  vic- 
tim because  of  his  race.  'Hie  ordinance  invalidated  in  R A.V.,  by  contrast,  specifically 
tarffeted  the  expressive  nature  of  certain  symbols,  such  as  a  Nazi  Swastika,  because 
of  the  hateful  message  sent  by  such  symbols. 

The  comparison  ofR  A.V.  to  is  relevant  both  to  the  question  of  viewpoint  and  con- 
tent discrimination,  and  to  the  related  questions  of  overbreadth  and  vagueness. 
Both  issues  turn,  at  least  in  part,  on  the  scope  of  S.  636.  Thus,  for  example,  if  S. 
636  only  covered  threats  of  violence  or  actual  violence,  it  would  be  more  like  the 
penalty  enhancement  statute  likely  to  be  upheld  in  State  v.  Mitehell.  By  contrast, 
if  S.  636  extends  to  political  protests,  or  focuses  on  the  message,  then  it  is  more 
like  flag  burning  at  a  political  protest,  or  like  the  ordinance  invalidated  in  RA.V. 
For  overbreadth  and  vagueness  purposes,  it  is  generally  true  that  whether  a  term 
like  "interferes  with"  is  unconstitutionally  vague  or  overbroad  depends  on  the  broad- 
er textual  and  factual  context  of  the  statute. 

Thus,  in  Dorman  v.  Satti,  862  F.2d  432  (1988),  cert,  den.,  490  U.S.  1099  (1989), 
the  Second  Circuit  held  that  a  Connecticut  statute  making  it  criminal  to  "interfere 
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with  the  lawful  takingof  wildlife  hy  another  person"  was  unconstitutionally  broad 
and  vague  on  its  faoeTThe  Second  Circuit  stated  that  the  term  'Interfere"  "can  mean 
anything"  and  Is  so  imprecise  and  indefinite  that  it  is  subject  to  an^  number  of 
interpretations."  862  F.2d  at  436.  The  court  noted  that  the  Connecticut  llunter 
Harassment  Act"  "clearly  is  designed  to  protect  hunters  from  conduct — verbal  or 
otherwise — by  those  opposed  to  hunting,"  and  therefore  noted  that  the  Act  could  be 
considered  a  content-based  restriction,  even  thou^  its  language  was  content-neu- 
tral. 862  F.2d  at  437.  The  court,  however,  invalidated  the  Act  even  if  viewed  as  con- 
tent-neutral, due  to  the  vagueness  and  overbreadth  of  the  Act. 

"Hie  Second  Circuit  relied  in  part  on  the  Supreme  Court's  invalidation,  as  facially 
overbroad,  of  an  ordinance  making  it  unlawful  to  "interrupt"  a  police  officer  in  the 
performance  of  his  duty.  Houston  v.  Hill,  482  UJS.  451  (1987).  The  Second  Circuit 
round  that  the  term  "interfere,"  like  the  term  "interrupt,"  "deals  not  with  core  crimi- 
nal conduct,  but  with  speech."  862  F.2d  at  437.  See  also  City  of  Milwaukee  v. 
Wroten,  466  N.W.2d  861  (Wis.  1991)  (phrase  "interfere  with  any  police  officer"  is 
unconstitutionally  overbroad). 

The  purpose  and  language  of  the  Connecticut  Hunter  Harassment  Act  invalidated 
in  Dorman  v.  Satti  was  quite  analogous  to  S.  636;  the  Connecticut  Act  sought  to 
protect  hunters  from  animal  rights  activists  while  S.  636  seeks  to  protect  those 
using  or  providing  abortion  services  from  prolife  activists.  Dorman  thus  suggests  the 
possibility  that  S.  636  could  also  be  unconstitutionally  overbroad  and  vague. 

Dorman,  Wrotan,  and  Hill  demonstrate  that  terms  like  "interferes  with"  be  uncon- 
stitutionally vague  and  overbroad.  The  proponents  of  S.  636,  however,  appear  to  rely 
primarily  on  an  analogy  to  18  U.S.C.  §245  and  42  U.S.C.  §3631,  constituting,  respec- 
tively, Title  I  and  Title  DC  of  the  Civil  Rights  Act  of  1968.  These  criminal  civil  ri^U 
statutes  contain  the  language  "by  force  or  threat  of  force  willfully  ii\}ures,  intimi- 
dates or  interferes  with,  or  attempts  to  injure,  intimidate  or  interfere  with."  IVofes- 
sor  Tribe  aivues  that  the  similarity  of  language  between  S.  636  and  these  existing 
Federal  civil  rights  statutes  demonstrates  that  S.  636  is  constitutional.^'*  It  must 
therefore  be  asked  whether  S.  636  is  more  analogous  to  the  Connecticut  Hunter 
Harassment  Act,  than  it  is  to  Titles  I  and  DC  of  the  Civil  Rights  Act  of  1968. 

Upon  examination,  S.  636  as  currently  written  appears  closer  to  the  Connecticut 
Hunter  Harassment  Act  than  to  18  VB.C.  245  or  42  U.S.C.  §3631.  First,  the  latter 
civil  rirfits  statutes  are  limited  to  acts  done  by  force  or  threat  of  force,  while  S.  636 
may  also  be  committed  by  physical  obstruction.  This  additional,  undefined,  term, 
moves  S.  636  sharply  beyond  the  range  of  acts  committed  by  violence,  or  threat  of 
such.  A  sidewfilk  counselor  stepping  in  front  of  a  pregnant  woman  to  offer  her  lit- 
erature cannot  know,  as  the  Act  is  currently  written,  whether  a  momentary  "phys- 
ical obstruction"  violates  the  Act.  As  Judge  Learned  Hand  once  noted,  "[ojne  may 
obstruct  without  preventing,  and  the  mere  obstruction  is  an  iiyuryr  ...  for  it 
throws  impediments  in  its  way."  Masses  Pub.  Co.  v.  Patten,  244  Fed.  535,  541 
(S.DJ^.Y.  1917).  Moreover,  because  of  this  terminology  Professor  Tribe  was  unable 
to  assert  what  steps  a  mother  may  take  to  ensure  an  opportunity  to  talk  with  her 
pregnant  daughter.  If  the  mother  blocks  the  door,  has  She  "by  physical  obstruction" 
interfered  with  her  daughter? 

By  contrast,  the  legislative  history  of  18  U.S.C.  §245,  as  interpreted  by  the  VS. 
Supreme  Court,  sharply  focuses  the  terms  "force  or  threat  of  force"  on  acts  or 
threats  of  violence,  and  especially  crimes  of  racial  violence.  Johnson  v.  Mississippi, 
421  VS.  213,  224-27  (1975).  The  identical  language  in  42  UJS.C.  §3631,  which  was 
derived  from  the  same  Act,  Pub.  L.  90-284,  would  presumably  have  the  same  mean- 
ing. The  subsequent  history  of  application  and  interpretation  of  these  provisions  of 
the  Civil  Rights  Act  of  1968  have  confirmed  their  limitation  to  violence  or  threats 
of  violence.  The  limited  number  of  cases  have  involved  clearly  violent  and  dangerous 
conduct,  such  as  killings,  serious  batteries,  or  threats  of  such,  as  evidenced  by  even 
a  cursory  review  of  the  annotations  to  these  code  sections.  The  critical  addition  of 
the  term  "physical  obstruction"  in  S.  636,  by  contrast,  profoundly  widens  the  scope 
of  conduct  beyond  that  of  core  criminal  conduct,  thereby  altering  the  constitutional 
context  for  evaluating  terms  such  as  "intimidates"  or  "interferes  with. 

This  difference  is  underscored  by  the  stark  difference  in  legislative  history,  as  it 
exists  thus  far  for  S.  636.  It  is  quite  clear  that  an  important  target  of  S.  636  are 
the  clinic  blockades,  or  sit-ins,  at  abortion  facilities,  a  technique  most  closely  associ- 
ated with  Operation  Rescue.  These  blockades  are  mentioned  in  Senator  Kennedy's 
introduction  of  S.  636,  in  the  frndings  of  the  Act,  in  the  comments  of  the  Senators 
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durinff  the  hearings,^''  and  in  the  witnesses  called  to  support  S.  636.  It  is  likely  that 
the  addition  of  the  term  'physical  obstruction"  to  the  Act,  a  term  not  present  in  18 
UJS.C.  fi245  or  42  U.S.C.  §3631,  stems  from  a  desire  to  ensure  that  such  blockades 
are  covered  by  the  Act.  Nioreover,  although  there  has  been  much  discussion  of  the 
murder  of  Dr.  Gunn,  and  of  occasional  firebombings  or  arson  at  abortion  facilities, 
it  is  clear  that  the  original  impetus  for  the  legislation  arises  from  the  Supreme 
Court's  decision  in  Bray  v.  Alexandria  Women's  Health  Clinic,  113  S.Ct.  753  (1993), 
a  case  concerning  Federal  jurisdiction  over  Operation  Rescue  clinic  blodcades.  More- 
over, the  Attorney  General  repeatedly  relied  on  the  inability  of  State  and  local  law 
enforcement  ofllcials  to  adequately  address  the  problem  as  the  rationale  for  Federal 
legislation,  and  used  as  her  example  the  Operation  Rescue  blockades  of  abortion  fa- 
ciuties  in  Wichita,  Kansas.^"  There  has  been  no  suggestion  that  the  authorities  in 
Florida  are  unable  to  adequately  prosecute  and  punish  the  individual  responsible 
for  Dr.  Gunn's  murder,  and  alJso  no  suggestion  that  local  authorities  are  over- 
whelmed by  the  few  cases  of  arson.  Given  the  great  reliance  on  the  inability  of  local 
law  enforcement  to  address  the  problem,  it  is  clear  that  abortion  clinic  blodcades, 
ra&er  Uian  violent  acts  currently  well  handled  by  local  law  enforcement  officials, 
are  central  to  the  purposes  of  S.  636. 

A  clinic  blockade,  or  sit-in,  however,  is  clearly  a  form  of  political  protest.  More- 
over, such  acts  are  not  violent,  at  least  not  as  that  term  is  used  in  relation  to  the 
acU  of  violence  that  motivated  the  passage  of  18  U.S.C.  §246  and  42  UJS.C.  §3631. 
Of  course,  there  has  been  to  some  degree  a  dispute  as  to  the  demeanor  of  protestors 
at  Operation  Rescue  events.  However,  it  is  clear  that  even  forceftil,  demeaning,  and 
coercive  speech  which  most  prolifers  would  abhor,  is  protected  by  the  first  amend- 
ment. Cf.  NAACP  V.  Claiborne  Hardware,  458  UJS.  886  (1982).  There  has  been  no 
adequate  showing  that  local  authorities  would  be  unwilling  to  prosecute  serious 
crimes  against  the  person  associated  with  such  political  protests.  Finally,  the  legis- 
lative history  of  S.  636  indicates  a  view  that  the  blockades  or  sit-ins  in  themselves 
6U«  a  sufiicient  evil  to  merit  serious  penalties,  even  if  the  conduct  of  the  anti- 
abortion  protestors  is  otherwise  peaceful. 

A  clinic  blockade  is  more  like  a  sit-in  at  a  lunch  counter,  as  a  matter  of  political 
tactics,  than  it  is  like  a  serious  battery  or  other  truly  violent  act.  Such  blodcades, 
like  sit-ins  at  lunch  counters,  send  a  clear  political  message  in  a  forceful  w^,  while 
simultaneously  seeking  to  (at  least  temporarily)  protect  a  claimed  ri^t:  the  ri^t 
to  life,  in  the  former  instance,  and  the  right  to  oe  served  without  discrimination, 
as  to  the  latter  situation.  Both  tactics  simultaneously  and  forcefully  interfere  with 
another  claimed  right:  the  right  to  abort,  in  the  first  instance,  and  uie  ri^t  to  con- 
trol private  property,  in  the  latter.  Neither  act;  however,  is  violent,  in  the  sense  that 
beating  or  shooting  someone  because  of  their  race,  or  some  other  reason,  is  violent. 

S.  636,  therefore,  even  if  it  were  restricted  to  trespasses  that  blodcade  abortion 
facilities,  would  pose  the  unanswered  question  of  whether  this  form  of  political  pro- 
test, which  is  not  new,  and  is  not  now  restricted  to  prolife  protestors,  can  receive 
significantly  enhanced  penalty  only  when  practiced  by  proponents  of  one  viewpoint. 
Abortion  rights  protestors,  animal  rights  protestors,  and  homosexual  ri^^ts  activists 
remain  free  to  conduct  blockades  of  medical  or  other  facilities,  and  not  face  Federal 
penalties.  Certainly  the  States  are  free  to  punish  all  those  who  trespass,  on  a  non- 
discriminatory basis  as  to  viewpoint.  But  neither  the  State  nor  the  Federal  Govern- 
ment should  be  able  to  subject  one  type  of  political  protestor  who  trespasses,  to  sig- 
nificantly greater  penalties. 

The  fact  that  S.  636  is  primarily  focused  on  a  form  of  political  protest,  rather  than 
on  violent  acts  against  tne  person  and  property  of  others,  and  is  broadly  worded, 
also  raises  a  host  of  additional  questions  not  usually  implicated  by  18  U.S.C.  §245 
and  42  U5.C.  §3631.  As  noted  above,  it  is  difficult  for  a  sidewalk  counselor  or  par- 
ent to  know  what  is  meant  by  "physical  obstruction"  which  "interferes  with"  or  "in- 
timidates" a  person.  This  broad  tankage  does  not  require  that  a  trespass  or  assault 
be  committea,  making  its  breadth,  m  the  context  of  political  protest,  difficult  to  de- 
termine, llie  fact  that  sidewalk  counseling  is  also  a  typical  part  of  an  Operation 
Rescue  blockade  aggravates  the  question  of  how  far  the  Act  would  extend.  The  un- 
willingness of  the  Attorney  (General,  during  her  oral  testimony,  to  answer 
hypotheticals  related  to  the  scope  of  S.  636,  seriously  undercuts  her  claim  in  her 
written  testimony  that  "(m)en  and  women  of  common  intelligence  will  have  little  dif- 
ficulty in  discerning  what  conduct  it  prohibits." "  This  kind  of  uncertainty,  in  an 


"Note,  for  example,  the  discussion  by  Senators  &x>m  Minnesota  during  the  May  12,  1993, 
hearing  of  the  plans  of  Operation  Rescue  to  come  to  Minnesota,  and  of  the  need  to  enact  the 
law  quickly  to  respond  to  uiese  plans. 
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area  of  core  political  speech,  see  Frisby  v.  Schultz,  487  VS.  474,  479  (1988)  (stat- 
utes limiting  expression  related  to  abortion  operate  "at  the  core  of  the  first  amend- 
ment"), is  quite  likely  to  chill  such  speech  and  expressive  conduct. 

Moreover,  the  concept  of  "threat  of  force"  whicn  attempts  to  interfere  with,  or  in- 
timidate, in  the  context  of  political  protest,  could  be  quite  broad.  A  threat  to  block- 
ade an  abortion  facility  could  be  literally  a  violation,  even  thouffh  such  a  threat 
would  apparently  be  protected  under  Brandenburg  v.  Ohio,  395  ILS.  444  (1969).  A 
number  of  courts  have  noted  that  even  some  illegal  acts  threatened  or  committed 
in  the  course  of  political  protests  have  some  degree  of  constitutional  protection. 
Thus,  the  Ninth  (Jircuit,  in  invalidating  Montana's  intimidation  statute  as  unconsti- 
tutionally overbroad,  stated: 

The  civil  rights  activist  who  states  to  a  restaurant  owner,  "if  you  don't  deseg- 
regate this  restaurant  I  am  going  to  organize  a  boycott"  could  he  punished  for 
the  mere  statement,  even  if  no  action  foUowed.  The  example  is  not  unduly  hypo- 
thetical, and  the  threatened  activity-itself  would  raise  delicate  first  amendment 
issues  if  carried  out,  to  say  nothing  of  its  merely  being  threatened.  See  NAA(]IP 
V.  Claiborne  Hardware  Co.,  458  U.S.  886,  928  (1982).  .  .  .  Threats  of  sit-ins, 
marches  in  the  street,  mass  picketing  and  other  such  activities  are  frequently 
threats  to  conmiit  acts  prohibited  by  law.  .  .  .  The  State,  of  course  may  punish 
minor  iiifractions  when  they  actually  occur.  But  to  punish  as  a  felonv  the  mere 
communication  of  a  threat  to  commit  such  a  minor  infraction  when  the  purpose 
is  to  induce  action — a  action — ^by  someone,  is  to  chill  the  kind  of  "uninhibited, 
robust,  and  wide-open"  debate  on  public  issues  that  lies  at  the  core  of  the  first 
amendment.  See  New  York  Times  Co.  v.  SulUvan,  376  U.S.  254,  270  (1964). 

Wurtz  V.  Risley,  719  F.2d  1438,  1442  (9th  Cir.  1983). 

Similarly,  the  Seventh  Circuit  recently  noted  that  in  the  realm  of  social  or  politi- 
cal conflict  "threats  to  engage  in  behavior  that  may  be  unlawful  may  nevertheless 
be  part  of  the  marketplace  of  ideas,  broadly  conceived  to  embrace  the  rough  competi- 
tion that  is  so  much  a  staple  of  political  discourse."  United  States  v.  Velascuez,  772 
F.2d  1348,  1357  (7th  Cir.  1985). 

m 

An  addition  reason  that  18  U.S.C.  §245  and  42  UJS.C.  §3631  have  been  sharply 
limited  to  acts  or  threats  of  violence  is  the  relatively  limited  remedies  they  afford. 
18  U.S.C.  §245  textually  has  only  criminal  penalties,  and  it  has  been  held  that  this 
section  does  not  confer  any  private  right  oi  action.  See.  e.g.,  John's  Insulation,  Inc. 
V.  Siska  Constr.  Co.,  Inc.,  774  F.  Supp.  156  (S.D.N.Y.  1991).  In  addition,  section  245 
requires  U.S.  Attorneys  to  obtain  a  certification  from  the  Attorney  (Jeneral  or  cer- 
tain designated  others  that  "a  prosecution  by  the  United  States  is  in  the  public  in- 
terest an3  necessary  to  secure  substantial  justice,"  before  a  prosecution  may  be  com- 
menced. These  requirements  have  resulted  in  the  section  being  used  rarely  and  only 
after  carefiil  screening,  even  beyond  that  usually  involved  in  Federal  prosecutorial 
discretion.  42  U.S.C.  §3631  also  textually  contains  only  criminal  penalties,  and  due 
to  its  highly  soecialized  focus  on  housing,  there  are  very  few  reported  cases. 

The  lack  of  a  private  right  of  action,  sharp  controls  on  the  bringing  of  criminal 
actions,  restriction  to  "force  or  threat  of  force,"  and  legislative  history  and  court  in- 
terpretation focusing  on  violence  or  threats  of  violence,  have  clarified  and  limited 
the  meaning  of  the  terms  "interfere  with"  and  "intimidate"  in  the  context  of  18 
U5.C.  §245  and  42  U.S.C.  13631.  By  contrast,  S.  636's  use  of  broad  remedies,  its 
use  of  the  undefined  term  "physical  oDstruction,"  and  its  different  legislative  history 
focusing  on  obstructions,  sit-ins,  harassment,  loud  chanting,  sidewalk  counseling, 
and  parent-minor  daughter  interactions  creates  a  situation  where  the  outer  reaches 
of  S.  636  would  necessarily  be  tested  in  literally  hundreds  of  investigations  and/or 
court  cases  throughout  the  United  States,  within  a  few  years  of  enactment.  Thus, 
S.  636  presents  very  diflerent  constitutional  questions  than  those  posed  by  those 
provisions  of  the  Civil  Rights  Act  of  1968. 

It  is  useful  in  particular  to  examine  in  detail  the  broad  remedies  S.  636  creates, 
which  sharply  contrast  with  the  limited  remedies  of  18  U.S.C.  §245. 

First,  S.  636  permits  abortion  providers  to  mandate  an  investigation  by  the  Fed- 
eral (Jovemment.  See  (dXD  (Secretary  shall  conduct  an  investigation,  on  the  request 
of  a  medical  facility  providing  reproductive  health  services).  Thus,  abortion  provid- 
ers would  mandate  that  the  Federal  Government  investigate  particular  prolife  indi- 
viduals, organizations,  or  associations,  based  entirely  on  the  request  of  abortion  fa- 
cilities. 

Second,  S.  636  permits  private  rights  of  action  by  abortion  providers,  including 
attorney  and  expert  witness  fees,  injunctive  relief,  compensatory  and  punitive  dam- 
ages, and  election  of  statutory  damages  of  $5,(X)0,  in  lieu  of  actual  oamages.  This 


176 

clearly  invites  abortion  providers  to  use  the  courts  against  prolife  activists,  and 
there  is  no  process  of  prosecutorial  discretion  to  limit  abusive  lawsuits.  Under  these 
circumstances,  the  outer  reaches  of  the  meaning  of  terms  like  "physical  obstruction," 
'^terferes  with,"  and  "intimidates,"  will  be  tested. 

Third.  S.  636,  unlike  18  U.S.C.  §245,  permits  U.S.  attomevs  to  commence  Federal 
criminal  prosecution  without  any  certification  of  need  by  the  Attorney  General  or 
other  designated  officials.  S.  636  therefore  creates  an  environment  in  which  at  least 
some  VS.  attorneys  may  become  politicized  and  involved  in  broad  campaigns  to 
crush  antiabortion  activism.  This  is  particularly  true  given  the  prospect  of  using  the 
general  Federal  conspiracy  statute,  18  U.S.C.  §371,  which  criminalizes  ajneements 
Dv  two  or  more  persons  to  commit  any  offense  against  the  United  States,  "nius,  even 
if  a  sidewalk  counselor  or  crisis  pregnancy  center  were  not  held  directly  liable  under 
S.  636,  if  they  were  seen  as  actmg  in  conjunction  with  a  clinic  blockade  they  could 
be  investigated,  and  perhaps  charged,  under  18  U.S.C.  §371.  This  raises  serious  con- 
stitutional questions  reganling  the  constitutional  ri^t  of  association.  See  NAACP 
v.  Claiborne  Hardware,  458  U.S.  886  (1982).  It  also  raises  the  prospect  of  Federal 
prosecutors  conducting  investigations  and  prosecutions  of  broad  segments  of  the 
prolife  movement. 

Fourth,  S.  636  permits  the  Attorney  General,  or  any  Federal  oflicials  she  des- 
ignates, to  become  involved  in  civil  actions.  Again,  the  Act  seems  to  envision  a  broad 
and  activist  campaign  against  prolife  activism. 

Fifth,  18  U.S.C.  §245  and  42  U.S.C.  §3631  permit  criminal  fines  up  to  $1,000,  on 
first  offense,  if  there  is  no  bodily  injury,  whereas  S.  636  permits  criminal  fines  up 
to  $100,000  under  the  same  circumstances. 

The  comparison  of  S.  636  to  18  U.S.C.  §245  and  42  U.S.C.  §3631,  is  therefore 
hi^ly  strained.  These  little-used  1968  Civil  Rights  statutes  have  been  sparingly  ap- 
phed  to  a  certain  class  of  violent  acts  against  persons,  and  have  not  been  broadly 
tested  as  applied  to  political  protests. 

IV. 

Some  of  the  defects  of  S.  636  could  be  alleviated  by  widening  the  Act  to  protect 
parallel  prolife  activities.  This  is  particularly  important,  given  the  nature  of  the 
abortion  right.  In  Planned  Parentnood  v.  Casey,  the  Court  viewed  Roe,  and  the 
Fourteenth  Amendment,  as  eqpially  protecting  the  choice  to  abort,  and  the  choice 
NOT  to  abort.  112  S.Ct.  at  2811;  id.  at  2818  (woman  has  right  to  choose  to  "termi- 
nate or  continue  her  pregnancy  before  viabilitjr").  The  Court  further  found  that 
"most  women  considering  an  abortion  would  deem  the  impact  on  the  fetus  relevant, 
if  not  dispositive,  to  the  decision."  112  S.Ct.  at  2823.  The  Court  denied  that  the 
abortion  uberty  included  the  right  to  be  "insulated  from  all  others"  in  deciding 
whether  or  not  to  abort.  112  S.Ct.  at  2821. 

"nius,  to  the  extent  that  S.  636  inhibits  the  provision  of  infonmation,  counseling, 
and  medical  services  to  women,  that  would  assist  her  in  deciding  whether  or  not 
to  abort,  and/or  would  assist  her  in  carrying  her  child  to  term,  it  actually  interferes 
with,  rather  than  facilitates,  her  constitutional  rights.  S.  636  as  drafted  threatens 
to  significantly  chill  such  activity. 

There  are  two  ways  to  alleviate  (though  perhaps  not  eliminate)  this  diflicultv. 
First,  S.  636  should  be  made  truly  viewpoint  neutral,  by  protecting  those  who  would 
seek  to  facilitate  the  right  to  continue  pregnancies  to  term.  This  could  be  done  by 
amending  section  (aXD  (A)  and  (B)  as  follows: 

(A)  obtaining  abortion,  pregnancy,  or  childbirth  services;  or 

(B)  lawfijUy  aiding  another  person  to  obtain  abortion,  pregnancy,  or  childbirth 
services; 

Similarly,  section  (2),  protecting  abortion  facilities,  could  be  amended  as  follows: 

(2)  intentionally  damages  or  destroys  the  property  of  a  medical  facility  or  in  which 
a  medical  facility  is  located,  or  attempts  to  oo  so,  because  such  facility  provides 
abortion,  pregnancy,  or  childbirth  services. 

TTie  term  pregnancy  or  childbirth  services"  could  then  be  defined  in  a  manner 
parallel  to  the  definition  of  "abortion  services:" 

The  term  "pregnancv  or  childbirth  services"  includes  medical,  surgical,  counselling 
or  referral  services  related  to  pregnancy,  childbirth,  or  the  care  of  mother  or  infant 
after  birth. 

Finally,  it  would  be  useful  to  include  a  definition  of  "reproductive  health  services" 
that  included,  inter  alia,  "abortion,  pregnancy,  and  childbirth"  services,  in  order  to 
appropriately  expand  the  range  of  the  Secretary's  study  under  section  (c)  of  the  Act. 

It  should  be  noted  that  the  literal  language  of  the  current  version  of  S.  636,  defin- 
ing abortion  services  to  include  "counselling  .  .  .  services  relating  to  the  termi- 
nation of  a  pregnancy"  could  be  literally  construed  to  include  prmife  counseling. 
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However^  the  oral  testimony  of  the  Attorney  General,  Professor  Tribe,  and  the  state- 
ments of  the  sponsor,  Senator  Kennedy,  indicate  that  the  term  does  not  carry  this 
meaning.  Thus,  if  the  Act  is  to  protect  parallel  activities  to  facilitate  the  decision 
whether  or  to  abort,  and  activities  to  assist  women  in  carrying  their  children  to 
biith,  then  the  Act  should  be  amended. 

It  should  also  be  noted  that  the  Act  already  refers  to  '^arm  to  maternal  or  child 
heidth  associated  with  delays  in  obtaining,  or  failure  to  obtain,  prenatal  services," 
in  the  section  requiring  the  Secretary  to  conduct  a  study,  section  (cXlXCXiii).  Thua, 
concern  for  the  paraUel  rights  of  assistance  in  carrying  a  child  to  term,  are  not  com- 
pletely foreign  to  the  Act  as  drafted. 

It  is  relevant  that  Professor  Tribe,  in  his  oral  testimony,  admitted  that  the  Act 
could  constitutionally  be  widened  to  include  protection  of  parallel  prolife  activities. 
Such  amendment  would  also  go  far  in  protecting  the  Act  against  a  constitutional 
challenge  that  it  is  unconstitutionally  viewpoint  specific.  Such  amendment  would 
also  alleviate  to  some  degree  the  concerns  for  overbreadth  and  misuse  of  the  Act. 
If  the  Act  only  protects  acts  facilitative  of  abortion,  there  will  be  a  tremendous 
temptation  to  use  the  Act  broadly  to  reach  unwelcome  prolife  speech  and  expressive 
conouct.  From  the  perspective  of  an  abortion  provider,  the  option  of  childbirth  rep- 
resents a  loss  of  income,  and  hence  such  providers  will  be  tempted  to  prevent  all 
activities  that  tend  to  promote  abortion  alternatives.  On  the  other  hand,  if  the  same 
standard  of  protection  applies  to  sidewalk  counselors  and  crisis  pregnancy  centers, 
then  the  temptation  to  overreach  will  be  largely  alleviated. 

Second,  the  reach  of  the  Act  should  be  limited  to  core  criminal  conduct.  The  term 
"physical  obstruction"  should  be  eliminated,  so  that  the  language  more  precisely  fol- 
lows that  found  in  18  U.S.C.  §245,  and  42  U.S.C.  §3631.  The  term  'intimidates" 
should  be  defined  in  the  Act  as  follows: 

To  intimidate  a  person  means  to  intentionally  say  or  do  something  which  would 
cause  a  person  of  ordinary  sensibilities  to  be  fearful  of  bodily  harm. 

Given  the  possibility  of  claiming  that  "psychological  injury"  resulted  from  un- 
wanted speech,  the  term  "injury"  should  be  defined  as  "bodily  harm." 

The  term  "interfere  with"  should  be  defined  as  follows: 

To  interfere  with  a  person  means  conduct  that  intentionally  and  physically  pre- 
vents a  person  from  engaging  in  the  protected  activities  of  this  Act;  expressive  con- 
duct or  speech  ^at  merely  seeks  to  persuade  such  persons  not  to  engage  in  such 
conduct  does  not  constitute  conduct  which  "interferes  with"  a  person. 

It  cannot  be  guaranteed  that  these  changes  would  render  the  Act,  or  all  applica- 
tions of  the  Act,  constitutional.  However,  these  changes  would  make  it  substantially 
more  likely  that  the  Act  would  be  upheld.  In  addition,  these  changes  would  evidence 
an  effort  to  legislate  fairly  arid  within  the  bounds  of  the  constitution.  The  failure 
to  adopt  these,  or  similar,  amendments,  would  indicate  that  behind  S.  636  is  a  de- 
sire to  particularly  target  and  punish  prolife  activists,  disfavoring  them  in  relation 
to  abortion  rights  activists,  and  in  effect  a  desire  to  chill  the  exercise  of  first  amend- 
ment rights. 

Joint  Statement  of  Michael  Stokes  Paulsen  and  Michael  W.  McConnell 

We  would  like  to  thank  the  committee  for  inviting  us  to  give  written  testimony 
to  this  committee  with  respect  to  the  constitutionality,  under  the  first  amendment 
to  the  VS.  Constitution,  of  S.  636,  the  "Freedom  of  Access  to  Clinic  Entrances  Act 
of  1993." 

Professor  Paulsen  is  an  associate  professor  of  law  at  the  University  of  Minnesota 
Law  Sdiool,  where  he  specializes  in  civil  procedure  and  constitutional  law.  Prior  to 
becoming  a  law  professor,  he  representea  numerous  parties  and  organizations  on 
first  amendment  issues,  including  questions  concerning  the  scope  of  first  amend- 
ment protection  for  various  antiaoortion  protest  and  advocacy  activities  at  or  near 
abortion  clinics — the  same  issues  that  are  the  subject  of  S.  636.  He  has  represented 
parties  with  opposite  positions  on  the  question  of'^the  propriety  of  abortion,  includ- 
ing, for  example,  a  local  chapter  of  the  American  Civil  Liberties  Union  and  a  chap- 
ter of  National  Right  to  Life.  These  organizations  differ  dramaticalhr  in  their  views 
on  abortion,  but  they  have  agreed  in  tne  past  on  the  importance  of  protecting  first 
amendment  rights  with  respect  to  advocacy  on  this  important  issue,  regardless  of 
whether  they  agree  with  the  position  being  advocated. 

Professor  McConnell  is  the  William  B.  Graham  Professor  of  Law  at  the  University 
of  Chicago  Law  School,  where  he  specializes  in  constitutional  law.  He  has  published 
more  than  20  articles  on  various  elements  of  first  amendment  law  and  has  argued 
8  cases  before  the  United  States  Supreme  Court,  as  well  as  constitutional  cases  in 
lower  courts,  principally  on  first  amendment  questions  touching  religious  freedom 
and  religious  speech.  His  clients  have  includedf  such  diverse  ana  antagonistic  enti- 


178 

ties  as  Jimmy  Swaggart  Ministries  and  the  International  Society  for  Krishna  Con- 
sciousness. 

As  amicus  curiae  he  has  represented  religious  and  civil  liberties  organizations 
ranging  from  the  National  Association  of  Evangelicals  and  the  Rutherford  Institute 
to  Americans  United  for  Separation  of  Church  and  State  and  the  American  Jewish 
Congress. 

INTRODUCTION 

This  is  not  the  first  time  in  this  Nation's  histoiy  that  street  demonstrations,  sit- 
ins,  and  civil  disobedience  have  been  in  the  fore&ont  of  political  activity  on  a  par- 
ticular issue,  nor  is  this  the  first  time  that  these  activities  have  crossed  the  line  into 
unlawftil  or  even  violent  protest.  The  abolitionist  movement,  the  labor  movement, 
women's  sufi'rage,  the  various  antiwar  protests,  the  civil  rights  movement,  and 
many  others  have  made  themselves  heard  by  picketing,  blockades,  street  marches, 
and  sit-ins,  many  of  which  obstructed  the  lawful  rig^t  of  other  citizens  to  go  about 
their  business  and  many  of  which  were  intended  to  persuade,  embarrass,  or  intimi- 
date other  citizens  into  taking  action  in  support  of  the  cause.  We  have  thus  been 
forced,  as  a  nation,  to  decide  how  to  deal  with  these  protests. 

We  wish  to  note  four  principles  that  have  guided  the  nation  in  the  past  and  that 
should  guide  us  in  the  matter  of  abortion  clinic  protests  today.  First,  no  one  is  enti- 
tled to  violate  the  rights  of  others  by  trespass,  assault,  violence,  or  threat  of  vio- 
lence, merely  because  they  are  acting  in  pursuit  of  a  cause  that  may  be  just.  Thus, 
some  punishment  is  in  order  for  abortion  protestors  who  violate  the  law.  Second, 
punishments  must  be  narrowly  tailored  so  tnat  only  those  who  have  committed  un- 
lawful acts  are  punished,  and  only  for  the  unlawful  acts  themselves.  Statutes  must 
be  both  drafted  and  enforced  in  such  a  way  as  to  distinguish  clearly  between  lawful 
and  unlawful  expressive  conduct.  Third,  the  punishment  must  be  proportionate;  a 
participant  in  a  nonviolent  sit-in  for  a  politicfd  cause  should  not  be  treated  as  a 
hardened  criminal;  an  excessive  punishment  betrays  a  hostility  toward  the  protest. 
Fourth,  no  particular  cause  or  point  of  view  should  be  singled  out:  if  a  Klansman 
is  fined  $100  for  trespassing  on  the  property  of  a  local  civU  rights  organization,  a 
freedom  rider  should  be  fined  $100  (not  less,  not  more)  for  the  same  sort  of  trespass 
on  the  property  of  a  discriminatory  merchant.  If  antinuclear  protestors  are  let  off 
with  a  slap  on  the  wrist,  antifluoridation  protestors  should  be  treated  the  same  way. 
The  great  virtue  of  relying  on  general  rules  of  tort  and  criminal  law,  rather  than 
targeting  each  form  of  protest  with  a  separate  statute,  is  that  tort  and  criminal  law 
apmy  indiscriminately  to  all  conduct  of  the  same  nature. 

The  proposed  Federal  Access  to  Clinic  Entrances  Act,  S.  636,  should  therefore  be 
of  grave  concern  to  those  who  value  our  heritage  of  fair  play  toward  political  pro- 
tests.*^ To  our  knowledge,  this  would  be  the  first  statute  designed  to  regulate  politi- 
cal protests  of  one  movement  only.  It  is  explicitly  and  unabashedly  selective.  It  im- 
poses severe  sanctions  on  a  demonstrator  at  an  abortion  clinic  without  imposing  any 
sanction  on  an  otherwise  identical  demonstrator  at  a  research  hospital  engaged  in 
animal  experimentation  or  at  a  nuclear  power  plant.  Moreover,  it  is  excessive.  It 
would  throw  participants  in  a  peaceful  sit-in  demonstration  in  prison  for  one  year 
(three  years  ii  they  do  it  twice).  A  concerned  citizen  mi^t  go  to  a  clinic  one  Satur- 
day morning  and  peacefully  sit  on  the  steps  with  posters  to  dramatize  the  enormity 
of  the  evil  she  perceives  therein — and  spend  the  next  year  of  her  life  in  jail.  Con- 
stitutional questions  aside,  members  of  Congress  should  think  deeply  about  the  in- 
justice of  imposing  so  severe  a  sanction  on  a  person  who  has  acted  peacefully  and 
out  of  conscience.  Finally,  the  statute  is  not  confined  to  violent — or  even  to  unlaw- 
ful— acts,  but  could  be  enforced  against  ordinary  protestors  who  get  in  the  way  of 
an  abortion  clinic  patron  and  whose  message  of  moral  condemnation  the  patron 
finds  intimidating.  And  because  the  penalties  are  so  severe  and  the  definitions  so 
indistinct,  the  free  speech  rights  of  the  entire  pro-life  protest  movement  will  surely 
be  chiUed.  The  vast  majority  of  abortion  protests  are  conducted  nonviolently,  within 
the  bounds  of  the  law,  but  even  these  peaceful  protestors  will  face  the  'real  prospect 
of  legal  harassment  by  their  ideological  opponents. 


^  We  are  concerned  about  other  provisions  of  the  bill,  especially  section  2715(d),  which  requires 
a  Federal  Government  investigation  of  uncertain  dimensions  into  pro-life  activity  on  the  request 
of  an  abortion  provider,  and  section  2715(eXlXB),  which  forces  pro-life  protestors  to  pay  sums 
of  nxmey  to  abortion  clinics  (beyond  mere  compensation  for  damages  inflicted),  which  may  vio- 
late the  principles  of  Abood  v.  Detroit  Board  of  Education,  431  Cf.S.  209  (1977).  In  this  testi- 
mony, we  concentrate  on  the  constitutionality  of  the  substantive  prohibitions  contained  in  the 
legislation. 
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The  constitutional  right  to  protest  against  abortion — forcefully  and  face-to-face,  if 
necessary — no  less  important  than  the  constitutional  right  to  abortion.^  Those  who 
seek  abortions  have  no  constitutional  right  to  be  spared  the  indignity  and  distress 
of  learning  that  many  of  their  fellow  citizens  consider  the  act  of  abortion  tanta- 
mount to  murder.  Thus,  we  urge  this  committee  to  put  aside  any  opinions  they 
might  have,  one  way  or  another,  on  the  abortion  question,  and  ask:  is  this  the  sort 
of  legislation  I  could  support,  consistently  with  the  first  amendment,  if  it  applied 
to  all  political  protests,  including  those  with  which  I  profoundly  agree? 

We  note  that  the  testimony  in  support  of  the  constitutionality  of  this  legislation 
was  presented  by  witnesses  who  strongly  support  abortion  rimts.  We  doubt  that 
anyone  not  sharing  that  conviction  would  be  so  confident  of  their  assessment  of  this 
bill.  All  too  oflen,  it  seems  that  legal  scholars'  and  politicians'  appraisal  of  constitu- 
tional issues — even  of  freedom  of  speech — is  influenced  by  their  views  on  the  under- 
lying substantive  question.'  We  have  tried  to  be  aware  of  that  possibility  in  our- 
selves: in  the  interest  of  full  disclosure,  we  feel  that  the  committee  should  be  aware 
that  both  of  us  favor  reasonable  restrictions  on  the  practice  of  abortion  (though  we 
do  not  approve  of  all  the  tactics  or  objectives  of  the  pro-life  protest  movement).  We 
believe,  however,  that  the  legal  position  we  present  nere  is  the  one  we  would  take 
in  the  case  of  protests  that  espouse  views  we  detest  as  well  as  those  espousing  views 
with  which  we  are  to  some  extent  in  sympathy.  What  animates  us  in  this  matter 
is  the  conviction  that  protecting  the  first  amendment  rights  of  those  we  oppose  is 
vitally  important  to  protecting  the  first  amendment  rights  of  everyone. 

ANALYSIS 

There  are  two  main  constitutional  problems  with  S.  636  as  currently  drafted. 
First,  the  terms  of  S.  636's  prohibition  are  unconstitutionally  vague  and  overbroad, 
abridging  a  great  deal  of  constitutionally  protected  expression.  Tnis  overbreadth  is 
substantial  and,  in  our  opinion,  renders  the  entire  bill  unconstitutional  on  its  face. 
This  defect  can  be  remedied  only  by  making  substantial  changes  in  the  bill's  word- 
ing. Second,  even  that  part  of  the  bill  that  reaches  constitutionally  proscribable  con- 
duct (rather  than  protected  expression)  raises  grave  constitutional  concerns  in  that 
it  appears  tar^ted  at  such  conduct  because  of  uie  viewpoint  with  which  it  is  associ- 
ateo— the  antiabortion  viewpoint.  Such  a  content-based  or  viewpoint-based  punish- 
ment of  civil  disobedience,  even  if  directed  only  at  unlawful  conduct  in  connection 
with  such  demonstrations,  violates  the  first  amendment  under  the  Supreme  Court's 
ruUn^  last  Term  in  R.A.V.  v.  City  of  St.  Paul,  112  S.  a.  2638  (1992).  Again,  this 
constitutional  flaw  can  be  remedied,  but  not  without  fairly  major  changes  in  the  bill 
as  drafted.  We  will  describe  and  develop  each  of  these  constitutional  defects  in  turn. 

(1)  Vagueness  and  Overbreadth 

S.  636  suffers  from  the  first  amendment  problems  of  vagueness  and  overbreadth. 
The  two  concepts  are  related,  but  distinct.  A  statute  is  unconstitutionally  vague 
where  its  terms  are  "so  vague  that  [persons]  of  common  intelligence  must  nec- 
essarily guess  at  its  meaning  and  diiler  as  to  its  application  .  .  .  ."  Zwickler  v. 


'"nius,  we  must  respectfully  disagree  with  Attorney  General  Reno's  approach  to  S.  636,  which 
diBmisses  the  bill's  efTects  on  free  expression  as  less  important  than  the  policy  of  protecting 
abortion:  The  bill  ...  is  an  efTort  to  protect  individuals  in  the  exercise  of  their  right  to  choose 
an  abortion  and  to  eliminate  the  harmful  effect  on  interstate  commerce  resulting  from  inter- 
ference with  the  exercise  of  that  right.  That  justification  is  surely  sufficient  to  override  any  inci- 
dental effect  that  the  bill  may  have  on  expression."  Testimony  of  Attorney  General  Janet  Reno 
on  S.  636,  May  12,  1993,  at  19. 

'Unfortunately,  this  sometimes  results  in  first  amendment  problems  with  proposed  legislation 
being  overlooked  for  reasons  of  political  convenience  or  expediency.  A  recent  example  is 
Congress's  enactment  of  the  Flag  Protection  Act  of  1989,  103  SUt  777,  18  U.S.C.  8700  (Supp. 
1990),  in  an  attempt  to  circumvent  the  Supreme  Court's  first  amendment  decision  in  Texas  v. 
Johnson,  109  S.  Ct  2533  (1989),  invalidating  a  state  law  prohibiting  flag-burning.  The  Depart- 
ment of  Justice,  among  others,  testified  that  the  proposed  statute  was  plainly  unconstitutional 
under  Texas  v.  Johnson,  and  that  a  constitutional  amendment  was  needed  if  flae-buming  were 
to  be  prohibited.  Hearings  on  Measures  to  Protect  the  Physical  Integrity  of  the  American  Flag: 
Hearings  Before  the  Committee  on  the  Judiciary,  United  States  Senate,  lOlst  Cong.,  Ist  Sesa. 
69  (1990)  (testimony  of  William  P.  Barr,  Assistant  Attorney  General,  OfTice  of  Le^l  Counsel). 
The  Supreme  Court  subsequently  declared  the  Flag  Protection  Act  unconstitutional  for  much  the 
same  reasons  advanced  by  the  Department  in  the  congressional  hearings.  See  United  States  v. 
Eichman,  110  S.  Ct  2404  (1990).  At  the  time,  however.  Congress  had  been  assured  by  some 
legal  scholars  (similar  to  the  assurances  that  have  been  offered  concerning  S.  636)  that  a  flag 
protection  statute  would  be  entirely  constitutional.  See,  e.g..  Hearings  on  Measures  to  Protect 
the  Physical  Inte^ty  of  the  American  Flag,  supra  at  148  (testimony  of  Laurence  H.  Tribe  before 
the  Senate  Judiciary  Committee  Regarding  Statutory  and  Constitutional  Responses  to  the  Su- 
preme Court  decision  in  Texas  v.  Johnson). 
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Koota,  389  UJ5.  241,  249  (1967)  (original  quotation  marks  omitted).  As  the  Supreme 
Court  has  repeatedly  made  clear,  an  especially  stringent  vagueness  standard  must 
be  applied  to  laws  that  touch  on  first  amendment  freedoms.  Village  of  Hoffman  Es- 
tates V.  Flipside,  Hoffman  Estates,  455  U.S.  489,  499  (1982);  Grayned  v.  City  of 
Rockford,  408  U.S.  102,  108-110  (1972).  The  vice  of  vagueness  in  the  first  amend- 
ment context  is  that,  because  an  individual  cannot  be  certain  whether  or  not  his 
conduct  is  prohibited  by  the  statute,  the  vagueness  of  the  statute  exerts  a  powerftil 
chilling  effect  on  a  wide  range  of  protected  first  amendment  activity.  "[Pjersons 
whose  expression  is  constitutionally  protected  may  well  refrain  from  exercising  their 
ri^ts  for  fear  of  criminal  sanctions  provided  by  a  statute  susceptible  of  application 
to  protected  expression."  (Jooding  v.  Wilson,  405  U.S.  518,  521  (1972).  llie  first 
amendment  does  not  tolerate  statutes  that  exert  such  a  deterrent  effect  on  expres- 
sion. 

Whether  or  not  a  statute  is  vague,  a  statute  is  unconstitutionally  overbroad  where 
it  ''8weep[8]  unnecessarily  broadhr  and  thereby  invade[s]  the  area  of  protected  free- 
doms.* Zwickler,  389  U.S.  at  250.  Obviously,  the  more  vague  a  statute's  language, 
the  more  susceptible  it  is  to  a  construction  that  sweeps  unnecessarily  broadfy  and 
thereby  regulates  constitutionally  protected  first  amendment  activity.  ITius,  while 
a  statute  can  be  overbroad  even  if  it  is  clear  (the  statute  may  clearly  readi  too 
broadly  and  invade  the  realm  of  first  amendment  rights),  overbreadth  is  often  found 
in  combination  with  vagueness.  See,  e.g.,  Houston  v.  Hill,  482  U.S.  451  (1987).  S. 
636  contains  both  types  of  problems. 

S.  636  would  impose,  as  a  matter  of  Federal  law,  severe  criminal  and  civil  pen- 
alties on  an^  person  or  group  who  "by  force  or  threat  of  force  or  by  physical  obstruc- 
tion, intentionally  iiyures,  intimidates  or  interferes  with  or  attempts  to  injure,  in- 
timidate or  interfere  with  any  person  because  that  person  is  or  has  oeen,  or  in  order 
to  intimidate  such  person  or  anv  other  person  or  any  class  of  persons,  from  (A)  ob- 
taining abortion  services;  or  (B)  lawfully  aiding  another  person  to  obtain  abortion 
services."  Section  3,  new  section  2715(aXl).  The  bUl  would  impose  the  same  pen- 
alties on  anv  person  or  group  who  "intentionally  damages  or  destroys  the  property 
of  a  medical  facility  or  in  which  a  medical  faciutv  is  located,  or  attempts  to  do  so, 
because  such  facility  provides  abortion  servicesL.]    Section  3,  new  section  2715(aX2). 

Although  this  language  has  been  described  by  supporters  as  narrow  and  precise, 
in  fact  its  plain  meaning  extends  beyond  the  conduct  that  its  sponsors  claim  to  be 
concerned  about  proscribing.*  Subsection  (aXD  appUes  whenever  certain  action  is 
taken  "by  force  or  threat  of  force  or  by  physical  obstruction."  Such  action  is  prohib- 
ited when  it  "intentionally  injures,  intimidates  or  interferes  with"  (or  attempts  to 
iigure,  intimidate  or  interfere  with)  "any  other  person  or  cltiss  of  persons"  because 
that  person  is  seeking  to  obtain,  or  assist  another  in  obtaining,  an  abortion.  A  viola- 
tion thus  may  be  established  b^  showing  that  a  person  has  "by  physical  obstruction 
intimidate[d]  or  interfere[d]  with"  a  person  seeking  to  obtain  or  assist  another  in 
obtaining  an  abortion. 

This  language  certainly  goes  beyond  the  "terrorists"  who  figure  so  prominently  in 
rhetoric  in  support  of  the  bill.  It  obviously  can  extend  to  peaceful,  nonviolent  civil 
disobedience,  such  as  sit-ins  and  prayer  vigils  on  clinic  property,  and — unless  the 
language  is  narrowed — appears  to  proscribe  such  constitutionally  protected  conduct 
as  sidewalk  counseling  or  picketing,  which  could  be  said  to  "obstruct"  passage  to  the 
clinic.  We  do  not  contend  that  the  terms  "force  or  threat  of  force,"  "injure,"  or  "dam- 
age or  destroy  the  property"  are  vague  or  overbroad.  The  problem  is  with  the  terms 
"physically  obstruct"  and  "intimidate  or  interfere."  Since  the  statute  requires  both 
elements — the  conduct  must  both  "physically  obstruct"  and  "intimidate  or  inter- 
fere"— it  is  unconstitutional  on  its  face  if  either  of  these  terms  is  unconstitutionally 
vague  or  overbroad. 

a.  The  terms  "obstruction",  "intimidates",  and  "interferes  with"  are,  in  context,  im- 
precise and  unconstitutionally  overbroad,  they  could  be  construed  to  include  much 
entirely  lawful  conduct.  Taken  literally,  one  may  "obstruct"  another  by  merely  hin- 
dering or  impeding  that  person's  progress  or  activity — in  short,  by  being  in  a  per- 
son's way.  In  the  context  of  common  antiabortion  expression  at  abortion  facilities, 
such  an  understanding  of  "obstruct"  might  be  taken  to  describe  a  sidewalk  counselor 


*We  note  that  S.  636  is  not  limited  in  its  application  to  conduct  that  takes  place  at  or  near 
the  premises  of  abortion  facilities.  Thus,  the  prohibitions  of  the  bill  may  well  apply  within  the 
home,  to  parents  who  'intimidate"  or  physically  prevent  their  minor  daughter  from  obtaining 
an  abortion.  In  addition,  S.  636  is  not  limited  in  its  application  to  interferences  with  persons 
who  are  seeking  lawful  abortion  services.  As  written,  the  bill  appears  to  make  it  a  Federal  crime 
to  attempt  to  enforce  state  laws  (of  unquestioned  constitutional  validity)  that  prohibit  abortions 
of  viable  fetuses  or  that  prohibit  minors  fi-om  obtaining  abortions  without  parental  notice.  The 
bill's  language  thus  gives  rise  to  some  no  doubt  unintended  consequences  quite  aside  from  those 
that  create  nrst  amendment  vagueness  problems. 
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who  steps  in  front  of  a  pregnant  woman  to  hand  her  a  leaflet,  or  who  seeks  person- 
ally to  (ussuade  her  from  aborting  her  child,  or  to  a  picket  line  which  such  a  woman 
must  cross  in  order  to  enter  the  abortion  facility.  Such  conduct  may  well  physically 
hinder  or  impede  a  woman  from  obtaining  an  abortion  in  the  sense  of  slowing  her 
progress  to  tne  abortion  clinic  door  (but  without  actually  preventing  such  access). 

lYtese  examples  highlight  the  vagueness  of  S.  636.  A  pro-life  picketer  or  leaf  letter 
must  necessarily  guess  at  the  meaning  and  application  of  the  bill  with  respect  to 
various  conduct  in  connection  with  first  amendment  expression.  See  Zwickler  v. 
Koota,  389  U.S.  at  249.'  This  problem  is  of  course  multiplied  by  the  sheer  enormity 
of  the  penalties  attached  to  guessing  wrongly — up  to  a  year  in  prison  for  a  single 
violation  and  three  years  for  second  or  subsequent  violations,  to  say  nothing  of  civil 
remedies  and  attorneys  fees.  Moreover,  if  each  person  obstructed  constitutes  a  sepa- 
rate ofTense,  the  amount  of  possible  prison  time  becomes  a  function  of  the  number 
of  complaining  abortion  clinic  patrons  and  employees.*  Given  that  a  violation  could 
consist  of  entirely  peaceftil  protest  activity  (and,  except  for  the  prohibitions  of  this 
bill,  entirely  lawful  activity),  the  chilling  effect  on  protected  speech  of  the  threat  of 
such  disproportionately  severe  penalties  cannot  be  understated.  If  ever  there  were 
a  case  where  'persons  whose  expression  is  constitutionally  protected  may  well  re- 
frain from  exercising  their  rights  for  fear  of  criminal  sanctions  provided  by  a  statute 
susceptible  of  application  to  protected  expression,"  Gooding  v.  Wilson,  405  U.S.  at 
621,  S.  636  is  such  a  statute. 

Such  expressive  conduct  as  picketing,  leaf  letting,  and  sidewalk  counseling  is,  of 
course,  plainly  protected  by  the  first  amendment.  It  therefore  may  not  tte  re- 
stricted— let  alone  subjected  to  the  threat  of  enormous  civil  and  criminal  liability — 
on  the  basis  that  it  mi^t  annoy  or  inconvenience  the  hearer.  As  the  Supreme  Court 
has  repeated:  "'Speech  is  oflen  provocative  and  challenging.  .  .  .  [But  it]  is  never- 
theless protected  against  censorship  or  punishment,  unless  shown  likely  to  produce 
a  clear  and  present  danger  of  a  serious  substantive  evil  that  rises  far  above  public 
inconvenience,  annoyance,  or  unrest.'"  Houston  v.  Hill,  482  U.S.  451,  461  (1987) 
(quoting  Terminiello  v.  Chicago,  337  UJS.  1,  4  (1949).  "Speech  does  not  lose  its  pro- 
tectedaiaracter  simply  because  it  mav  embarrass  others  or  coerce  them  into  ac- 
tion." NAACP  V.  Claiborne  Hardware  (Jo.,  458  U.S.  886,  910  (1982).  Accord  Spenoe 
v.  Washington,  418  U.S.  405  (1974)  ("It  is  firmly  settled  that  under  our  (institution 
the  public  expression  of  ideas  may  not  be  prohibited  merely  because  the  ideas  are 
themselves  ouensive  to  some  of  the  hearers.")  (citations  and  quotation  marks  omit- 
ted). See,  e.g..  State  v.  Schneider,  308  U.S.  147  (1939);  Cantwell  v.  Connecticut,  310 
U.S.  296  (1940);  Mississippi  Women's  Medical  Clinic  v.  McMillan,  866  F.2d  788,  791 
(5th  Cir.  1989).  So  long  as  persons  are  free  to  walk  throu^  the  picket  line,  reject 
or  throw  away  a  leaflet,  or  walk  around  or  past  a  sidewalk  counselor,  the  minor  in- 
convenience or  annoyance  that  may  be  caused  by  such  "obstructions"  must  be  toler- 
ated as  part  of  the  constitutional  protection  of  free  expression. 

This  is  not  to  say  that  the  first  amendment  grants  a  right  to  block  free  ingress 
and  egress  to  and  from  a  facility  open  to  the  public.  It  does  not.  See  Cameron  v. 
Johnson,  390  U.S.  611  (1968).  Rather,  it  is  to  say  that  the  first  amendment  requires 
great  precision  of  regulation  in  this  area.  See,  e.g.,  Village  of  Hoffman  Estates  v. 
FUpside.  Hoffman  Estates,  Inc.,  455  U.S.  489,  499  (1982).  As  the  U.S.  Court  of  Ap- 
peals for  the  Fifth  Circuit  held  in  a  case  involving  a  state  law  regulating  protests 
by  farm  workers,  to  be  constitutional  the  term  "obstruction"  must  be  defmed  or  nar- 
rowed so  that  it  does  not  include  "mere  momentary  interferences  which  are  so  tem- 
porary and  incidental  that  they  do  not  constitute  imminent  threats  of  violence  or 
public  disorder."  Howard  Gault  Co.  v.  Texas  Rural  Legal  Aid,  Inc.,  848  F.2d  544, 
559  (5th  Cir.  1988).  In  that  case,  the  court  was  able  to  save  the  constitutionality 
of  the  statute  by  incorporating  a  definition  of  "obstruction"  from  elsewhere  in  the 


"Attorney  General  Reno  stated  in  her  testimony  to  this  committee  that  "[m]en  and  women 
of  common  intelligence  will  have  little  difficulty  discerning  what  conduct  [S.  636]  prohibits." 
Reno  Testimony,  at  20.  But  when  asked  about  application  of  the  bill  to  certain  specified  actions, 
Attorney  General  Reno  generally  refused  to  answer,  deferring  such  questions  to  the  courts  or 
stating  that  it  was  impossible  to  answer  hypotheticals  with  precision.  But  if  the  Attorney  Gen- 
eral of  the  United  States  can  offer  no  guidance  as  to  the  understanding  of  the  key  terms  of  the 
statute,  how  can  we  expect  a  sidewalk  counselor — on  pain  of  penalty  of  up  to  3  years  in  prison — 
to  be  certain  that  she  understands  them  correctly? 

•In  her  testimony  before  this  committee,  Attorney  General  Reno  advocated  that  "the  enhanced 
penalty  for  'second  and  subsequent  offenses'  be  made  applicable  even  when  the  defendant  has 
not  been  previous  convicted  of  a  prohibited  activity."  Reno  Testimony,  at  21.  This  would,  of 
course,  heighten  the  constitutional  problems  of  the  billyet  further,  since  it  would  be  possible 
to  violate  this  statute  many  times  in  a  single  morning.  Thus,  the  siaewalk  counselor  or  picketer 
trying  to  guess  whether  her  speech  is  punishable  or  not  would  be  risking  not  just  one  year  in 
prison  but  three,  for  each  "count"  (after  the  first)  arising  from  a  single  course  of  conduct. 


182 

state  penal  code:  the  tendering  impassible  or  the  rendering  iinreasonably  inconven- 
ient or  hazardous  the  £ree  ingress  and  egress  to  the  strudc  premises.' "  id.,  quoting 
Tex.  Penal  Code  §42.03(b).  Here,  similarly,  it  is  necessaiy  either  for  Congress  or  the 
courts  to  narrow  and  define  the  term  "obstruct"  so  that  it  does  not  include  inter- 
ferences that  do  not  constitute  imminent  threats  of  violence  or  public  disorder,  such 
as  leaf  letting,  picketing,  or  counseling.''  To  avoid  constitutional  infirmity,  sub- 
section (aXD  snould  be  amended  to  make  clear  that  only  those  physical  obstructions 
that  actually  prevent  entrance  to  an  abortion  facility  or  make  entrance  unreason- 
ably inconvenient  or  hazardous  are  unlawfiiL 

b.  Even  more  problematic  from  a  constitutional  standpoint  is  that  "physical  ob- 
struction" becomes  unlawful  under  S.  636  where  it  has  the  intent  or  effect  of 
"intimidat[ingr  pregnant  women  fit)m  aborting  their  pregnancies  or  of  "intimidat- 
ing" others  from  penorming  or  assisting  others  m  procuring  abortions.  A  prohibition 
on  expressive  conduct  because  of  its  'intimidating"  effect  proscribes  a  substantial 
amount  of  constitutionally  protected  speech  solely  oecause  of  its  persuasive  impact, 
in  plain  violation  of  the  ursi  amendment  and  numerous  Supreme  Court  precedents. 
The  word  "intimidating"  in  S,  636  would  unconstitutionally  permit  a  violation  t» 
be  based  on  the  subjective  reaction  of  abortion  clinic  patrons  and  personnel  to  anti- 
abortion  speedi.  A  person  may  well  feel  "intimidated"  by  being  forced  to  confix)nt 
the  fact  that  others  consider  her  conduct  to  be  deeply  immoral — ^"murder,"  in  the 
eyes  of  many  pro-life  advocates.  But  no  citizen  has  a  ri^t  to  insulate  herself  from 
Uie  opinions  of  others,  however  traumatic  or  offensive  those  opinions  may  be  to  her. 
By  making  a  violation  turn  on  the  sense  of  affront,  embarrassment,  annoyance,  in- 
timidation, or  chagrin  experienced  by  the  pre^ant  woman  who  encounters  pro-life 
Sickets  or  sidewalk  counselors  as  she  is  preparing  to  abort  her  fetus  or  unborn  child, 
.  636  is  plainly  unconstitutionaL 

On  two  occasions,  the  Supreme  Court  has  strudc  down  govenunent  action  regulat- 
ing or  punishing  expressive  conduct  on  the  ground  that  it  was  "intimidating."  In  Or- 
ganization for  a  Better  Austin  v.  Keefe,  402  U.S.  415  (1971),  the  Supreme  Court  in- 
validated a  lower  court's  injunction  pronibiting  allegedly  "coercive  and  intimidating" 
(id.  at  418)  leaflets  highly  critical  of  an  individual's  busmess  practices: 

[T]he  Appellate  Court  was  apparently  of  the  view  that  petitioners'  purpose  in 
distributing  their  literature  was  not  to  inform  the  public,  but  to  force'  respond- 
ent to  sign  a  no-solicitation  agreement.  The  claim  that  the  expressions  were  in- 
tended to  exercise  a  coercive  impact  on  respondent  does  not  remove  them  from 
the  reach  of  the  first  amendment  ....  Petitioners  were  engaged  openly  and 
vigorously  in  making  the  public  aware  of  respondent's  teal  estate  practices, 
liiose  practices  were  offensive  to  them,  as  the  views  and  practices  of  petitioners 
are  no  doubt  offensive  to  others.  But  so  long  as  the  means  are  peacefiil,  the 
communication  need  not  meet  standards  of  acceptability. 

Id.  at  419.  .    „    .,^      ^,  .V 

This  same  passage  was  quoted  by  approval  by  the  Court  in  NAACP  v.  Claiborne 
Hardware  Co.,  458  US.  882,  910-11  (1982).  The  Claiborne  Hardware  case  is  espe- 
cially relevant  to  S.  636.  At  issue  in  that  case  was  a  hi^ly  "intimidating"  civil 
ridits  protest  and  boycott,  including  many  unlawful  acts  committed  by  supporters 
otthe  boycott.  A  civil  rights  organization  organized  a  campaign,  including  marches 
and  picketing,  to  encourage  black  citizens  of  a  Mississippi  county  to  boycott  local 
white  merchants.  As  the  Court  found,  the  boycott  effort  involved  both  constitu- 
tionally protected  free  speedi  activity  and  also  unlawful  violence.  Shots  were  fired 
throu^  the  windows  of  blades  who  resisted  the  boycott,  threatening  telephone  calls 
were  made,  and  an  elderly  preacher  was  stripped  and  beaten,  among  several  other 
acts  and  threats  of  violence.  .  ,  . 

In  Claiborne  Hardware  (as  in  proposed  S.  636)  parties  opposed  to  the  activities 
of  the  protestors  sought  legal  relief— damages  and  ii^unctive  relief— against  the  en- 
tire protest  and  not  only  against  t^e  unlawful  acts  and  the  persons  responsible  for 
audi  acts.  The  Supreme  (Dourt  reversed  the  award  of  damages  based  on  an  undif- 
ferentiated mix  of^constitutionally  protected  speedi  and  unprotected  tortious  acts 


'In  Cameron  v.  Johnson.  390  U.S.  611,  612  (1968).  the  Supreme  Court  upheld  on  a  facial  chal- 
lenge a  statute  that  made  it  unlawful  for  any  person  to  "engaee  in  picketing  or  mass  demonstav- 
tions  in  such  a  manner  as  to  obstruct  or  unreasonably  interfere  with  free  ingress  or  egress  to 
and  fh>m  any  public  premises."  The  litigants  in  that  case  did  not  challenge  the  term  "obstruct," 
but  focused  instead  on  the  term  "unreasonably."  Id.  at  616.  As  noted  in  the  text,  subsequent 
courts  faced  with  a  specific  challenge  to  the  vagueness  and  overbreadth  of  the  term  "obstruct" 
have  felt  it  necessaiy  to  impose  a  narrowing  construction.  Howard  Gault  Co.,  848  F.2d  544.  It 
beara  mention  that  in  Cameron,  the  district  court  had  found  on  evidence  stipulated  hiv  the  par- 
ties that  the  protestors  had  made  entiy  to  and  exist  from  the  courthouse  "impossible.  Cameron 
V.  Johnson.  361  U.S.  741,  745  (1965)  (Black.  J.,  dissenting). 
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enraged  in  bv  some  members  of  the  protest,  holding  that  only  the  latter  could  be 
prombited.  The  Supreme  Court  specifically  found  protected  by  the  first  amendment 
a  nun^r  of  aggressive  tactics  employed  by  the  protestors — tactics  not  dissimilar  to 
those  sometimes  employed  by  pro-liie  protestors  today  and  often  characterized  as 
"intimidating"  or  invasions  of  privacy  by  operators  of  abortion  businesses: 

Nonpartici pants  repeatedly  were  urged  to  join  the  common  cause,  both  through 
public  address  and  through  personal  solicitation.  These  elements  of  the  boycott 
mvolve  speech  in  its  most  mrect  form.  In  addition,  names  of  boycott  violators 
were  read  aloud  at  meetings  at  the  First  Baptist  Church  and  published  in  a 
local  black  newspaper.  Petitioners  admittedly  sought  to  persuade  others  to  join 
the  boycott  through  social  pressure  and  the  "threat"  of  social  ostracism.  Speech 
does  not  lose  its  protected  character,  however,  simply  because  it  may  embarrass 
others  or  coerce  tnem  into  action. 

Id.  at  910.  Significantly  for  purposes  of  S.  636,  the  Court  specifically  rejected  the 

idea  that  speech  could  be  restricted  or  punished  because  others  were    intmiidated*: 

To  the  extent  that  the  [lower]  court's  judgment  rests  on  the  ground  that  'many* 

black  citizens  were  "intimidated'  by  threats'  of  'social  ostracism,  vilification,  and 

traduction.'  it  is  flatly  inconsistent  with  the  first  amendment. 

Id.  at  921. 

Lower  courts  have  reached  similar  conclusions.  In  one  notable  case,  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit  struck  down  on  grounds  of  facial  overbreadth 
a  Montana  statute  defining  the  criminal  offense  of  "Intimidation,"  including  "intimi- 
dation' by  threats  to  commit  unlawful  acts.  Wurtz  v.  Risley,  719  F.2d  1438  (9th  Cir. 
1983).  Citing  Claiborne  Hardware  and  Organization  for  a  Better  Austin's  holdings 
that  speech  which  coerces  is  not  thereby  less  entitled  to  constitutional  protection 
(719  F.2d  at  1441),  the  court  held  that 

[t]he  statutory  language  applies  so  broadly  to  threats  of  minor  infractions,  to 
threats  not  reasonably  likefy  to  induce  a  belief  that  they  wiU  be  carried  out,  and 
to  threats  unrelated  to  any  induced  or  threatened  action,  that  a  great  deal  of 
protected  speech  is  brought  within  the  statute. 

[Sjpeakers  may  refrain  from  delivering  their  constitutionally  protected  mes- 
sages for  fear  of  the  statute's  application  ....  It  is  that  chilung  effect  that 
the  first  amendment  forbids.  We  therefore  conclude  that  .  .  .  [the  Montana 
statute]  is  void  on  its  face  for  overbreadth. 

Id.  at  1442,  1443. 

Our  point  is  a  simple  one:  While  the  state  may  punish  actual  assaults  or  physical 
interferences  placing  a  person  in  reasonable  apprehension  of  immediate  bodihr 
harm,  a  statute  forbidding  conduct  of  an  "intimidating^  nature  sweeps  far  too  broad- 
ly into  the  realm  of  protected  first  amendment  expression. 

c.  Much  the  same  tjrpe  of  objections  as  apply  to  the  words  "obstruction'  and  "in- 
timidate" apply  to  the  term  "interferes  with  . 

In  Dorman  v.  Satti,  862  F.2d  432  (2d  Cir.  1988),  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  invalidated  Connecticut's  Hunter  Harassment  Act,  which  prohib^ 
ited  persons  from  'interfer[ing]  with  the  lawful  taking  of  wildlife  by  another  person" 
(or  preparations  for  the  lawful  taking  of  wildlife)  or  "haras8[ing]  another  person  who 
is  engaged  in  the  lawful  taking  of  wildlife"  (or  preparations  therefore).  The  statute 
was  applied  against  a  woman  who  "interfered"  with  several  duck  hunters  by 
"8p[eaking]  to  them  about  the  violence  and  cruelty  of  hunting."  Id.  at  434.  The  Court 
found  the  term  "interfere"  so  vague  and  overbroad  that  it  could  not  be  cured  even 
by  a  narrowing  construction.  It  thus  held  the  statute  unconstitutional  on  its  face. 
Id-  at  436-43?.  See  also  Houston  v.  Hill,  482  US.  at  466. 

d.  The  oveitreadth  of  S.  636'8  language  is  substantial.  In  the  context  to  which 
S.  636  is  directed — antiabortion  protests  and  civil  disobedience  at  abortion  clinics — 
the  bUl's  Itinguage  plainly  reaches  a  significant  amount  of  protected  first  amend- 
ment activity.  A  large  number  of  the  potential  applications  of  such  statutory  lan- 
guage are  likely  to  involve  protected  first  amendment  expression,  like  sidewalk 
counseling,  direct  person-to-person  attempts  at  persuasion,  and  peaceful  picketing. 
Given  the  extraordinary  penalties  and  civil  remedies  available  to  punish  violations, 
S.  636  would  doubtles-s  have  a  severe  chilling  effect  on  entirely  lawful  (indeed,  con- 
stitutionally protected)  pro-life  speech  and  expression  at  abortion  clinics.  In  this  con- 
text, the  substantial  overbreadth  of  the  bill's  prohibition  renders  the  entire  bill  un- 
constitutional. See  Board  of  Airport  Commissioners  v.  Jews  for  Jesus.  Inc.,  482  US. 
569,  574  (1987);  Houston  v.  Hill,  482  U.S.  451,  458-49  (1987);  New  Yoik  v.  FeAer, 
468U.S.  747,  769(1982). 
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We  are  aware  that  other  Federal  criminal  statutes  use  some  of  the  same  langua^ 
as  is  used  in  subsection  (aXlXa  prohibition,  including  forms  of  the  word  'Intimidate  . 
See.  e.g.,  18  U.S.C.  §245(b)  (prohibiting  interference  with  n^t  to  vote  enjoy  F«i- 
eral  benefits  or  employment,  serve  on  Federal  nines,  etc.);  18  UJS.C.  5594  (prohibit- 
ing intimidation  or  coercion  for  the  purpose  of  interfering  with  the  ri^t  to  vote  in 
Federal  elections).  18  U.S.C.  $112(b)  (prohibiting  intimidation,  coercion,  or  harass- 
ment of  foreign  officials);  18  U5.C.  5372  (making  it  unlawful  to  "conspire  to  prevent, 
by  force,  intimidation,  or  threat,  any  person  fiwm  accepting  or  holding  any  offi^  ^. 
In  their  testimony  to  the  committee,  Professor  Tribe  and  Attomqr  General  Reno 

« laced  considerable  emphasis  on  such  statutes  in  defending  the  approach  of  S.  636. 
^e  believe  this  reliance  is  misplaced,  for  two  related  reasons. 

First,  it  is  a  logical  mistake  to  rely  on  the  mere  existence  of  such  statutes — the 
constitutionality  of  which  as  applied  to  speech  activities  generally  has  not  been  test- 
ed by  the  courts — as  supporting  the  constitutionality  ora  bill  using  the  same  lan- 
guage. This  begs  the  question-in-chief  It  seems  to  us  plain  fixim  the  cases  discussed 
above  that  some  applications  of  these  statutes  would  violate  the  first  amendment. 
For  example,  neither  18  U.S.C.  5245(b)  nor  18  VS.C.  5594  could  constitutionally  be 
applied  to  punish  otherwise  lawful  leaf  lettine  at  polling  places,  even  if  such  leaf 
letting  were  thought  to  "intimidate"  or  "coerce  persons  into  not  voting.  Cf.  Burson 
V.  Freeman,  112  S.  a.  1846,  1857  (1992)*  Nor  could  18  U.S.C.  5112(b),  which  pro- 
hibits intimidation,  coercion,  or  harassment  of  foreign  officials,  be  applied  to  i)ro- 
hibit  diemonstrations  directed  at  foreign  embassies  because  of  their  emotional  im- 
pact on  foreign  officials  (so  long  as  such  demonstrations  complied  with  ot9her  lawful 
regulations).  Boos  v.  Barry,  485  UJS.  312  (1987)."  Clearly,  then,  not  all  appUcations 
of  the  statutes  relied  on  by  Professor  Tribe  and  General  Reno  would  be  permissible 
under  the  first  amendment.  It  is  noteworthy  that  many  of  these  statutes  were  en- 
acted before  the  development  of  modem  first  amendment  doctrine.  It  is  therefore 
a  serious  mistake  to  rely  uncritically  on  such  "Twrrowed"  statutory  language,  where 
the  constitutionality  of  such  language  has  not  been  tested  as  applied  to  expressive 
activity  and  where  such  attempted  application  would  likely  be  struck  down  under 
applicable  Supreme  Court  precedent  (decided  after  the  enactment  of  such  statutory 
language)  protecting  intimidating  or  "coereive"  speech.  To  borrow  such  statutoiy 
language  is  to  borrow  constitutional  trouble.  j       •  i. 

^e  second  reason  why  it  may  be  improper  to  rely  on  such  stetotes  has  to  do  with 
the  degree  of  unconstitutional  overbreadth  in  such  statutes  in  relation  to  their  le- 
gitimate sweep.  While  some  applications  of  these  other  Federal  statutes  would  be 
unconstitutionej,  that  does  not  mean  that  those  stetutes  are  unconstitutional  on 
their  face.  Under  the  overbreadth  doctrine,  the  entire  statote  is  not  unconstitutional 
unless  the  overbreadth  is  "substantial"  in  relation  to  the  stotute's  legitimate  objects 
of  regulation.  Jews  for  Jesus,  482  U.S.  at  574;  Houston  v.  Hill,  482  U.S.  at  468- 
49;  R)OS  V.  Barry,  485  U.S.  at  331;  New  York  v.  Ferber,  458  U5.  at  769.  The  situa- 
tions to  which  these  other  Federal  statutes  are  directed,  and  the  contexts  in  which 
they  are  likely  to  be  applied,  are  not  as  closely  and  directly  associated  with  tradi- 
tional first  amendment  activity  like  picketing  and  leaf  letting  on  public  sidewalks 
as  is  the  prohibition  of  S.  636.  It  is  therefore  possible  that  these  other  statutes 
mi^t  be  susceptible  to  a  "saving  construction"  despite  the  apparent  overbreadth  of 
their  language.  See  generally  Boos  v.  Barry,  485  UJS.  at  330-31;  New  York  v.  Fer- 
ber, 458  U.S.  747, 769  n.24  (1982).  .  ,  ,         ..^ 

The  simple  point  here  is  that  S.  636  embraces  a  substantial  amount  of  constitu- 
tionally protected  conduct  with  relation  to  its  sweep,  in  a  way  that  these  other  stat- 
utes may  well  not.  In  none  of  these  other  instances  is  the  principal  application  of 
the  stotute  to  the  situation  of  protests  or  acts  of  civil  disobedience.  Those  statutes 
might  sometimes  apply  to  protests,  but  S.  636  is  about  protests.  The  proposed  biU 
is  specifically  and  exclusively  concerned  with  protecting  abortion  businesses  and 
their  patrons  from  antiabortion  protest  activity.  Unlike  other  stetutes  emplo^ng 
similar  language,  the  very  object  of  S.  636's  regulation  touches  closely  on  first 
amendment  freedoms. 


"In  Burson,  a  plurality  of  juatices  upheld  a  statute  banning  election  day  leafletting  and  cana- 
paigning  within  100  feet  of  the  polls,  because  of  the  state's  long-standing,  traditional  interests 
in  preventing  voter  intimidation  and  election  fraud.  Id.  at  1851-56  (plurality  opinion).  Unlite 
S.  636,  the  statute  upheld  in  Burson  did  not  ban  "Sntimidating"  speech  but  all  political  speech 
within  a  certain  radius — avoiding  the  vagueness  and  overbreadth  problems  of  S.  636  by  adopting 
a  more  categorical  restriction.  There  is  no  majority  opinion  in  Burson  and  nothing  even  within 
the  "plurality  opinion  that  in  any  way  impairs  the  authority  of  Organization  for  a  Better  Austin 
or  CTaibome  Hardware  in  this  regard  ,      ~      -^  .    j  v 

'Indeed,  18  U.S.C.  §1 12(b)  was  upheld  against  constitutional  challenge  only  alter  it  had  been 
given  an  authoritative  narrowing  construction  that  removed  peaceful  picketing  from  its  ambiL 
Committee  in  Sohdarity  v.  FBI,  770  F.2d  468,  474  (5th  Cir.  1985). 
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We  wiah  to  be  clear,  however,  that  we  are  not  defending  the  use  of  such  overbroad 
language  in  these  other  statutes.  In  our  view,  the  better  course  would  be  for  Con- 
gress to  revise  the  language  of  such  statutes  to  conform  with  the  evolution  of  first 
amendment  doctrine  over  the  past  several  decades.  All  that  we  are  saying  is  that, 
because  the  overbreadth  of  Uiese  other  statutes  may  not  be  "substantiar,  the  courts 
mi^t  save  Congress  from  some  of  the  consequences  of  its  poor  use  of  language  in 
the  past,  by  giving  the  statute  a  narrowing  construction.  But  that  "safety  valve"  is 
not  available  with  respect  to  S.  636  because  its  language  reaches  a  truly  substantial 
amount  of  constitutionally  protected  conduct. 

e.  Under  the  heading  of  "rules  of  construction",  new  §2715(0(5)  provides  that 
"[njothing  in  this  section  shall  be  construed  or  interpreted  to  .  .  .  prohibit  expres- 
sion protected  by  the  first  amendment  to  the  Constitution."  New  52715(fX5).  It 
should  almost  go  without  saying  that  this  statement  is  legally  gratuitous:  Congress 
has  no  power  to  prohibit  expression  protected  by  the  first  amendment.  Committee 
in  Solidarity  v.  FBI,  770  F.2d  468,  474  (5th  Cir.  1985).  More  importantly,  however, 
such  a  savings  provision  does  nothing  to  save  the  statute  from  vagueness  or 
overt)readth  problems:  it  does  not  define  more  precisely  the  terms  being  used,  nor 
does  it  narrow  the  scope  of  unconstitutional  applications  of  the  statute.  Indeed,  S. 
636  omits  language  contained  in  the  House  version  of  the  bill  which,  while  still  in- 
suflicient,  at  least  makes  clear  that  certain  expressive  activity  is  not  sought  to  be 
regulated.  H.R.  796,  as  marked-up  in  conunittee,  provides  that  "[tjhis  section  does 
not  prohibit  (1)  any  expressive  conduct,  including  peaceful  pickets  or  peaceful  pro- 
tests, protected  by  the  [first  amendment],"  HJl.  796,  §2,  new  section  248(dXl).  At 
a  minmium,  even  this  language  should  be  revised  to  make  clear  that  the  prohibi- 
tions of  the  bill  aro  inten£d  only  to  reach  conduct  that  is  independently  unlawful 
and  that  the  bill  does  not  purport  render  unlawful  any  expressive  conduct  that 
would  otherwise — that  is,  but  for  S.  636 — ^be  lawful. 

(2)  Targeting  of  Pro-Life  Expression  and  Activity 

The  most  fundamental  premise  of  first  amendment  law  is  that  government  may 
not  penalize  speech  or  conduct  on  the  basis  of  its  content  or  viewpoint.  Last  year, 
in  the  case  of  RAM.  v.  City  of  St.  Paul,  112  S.  CH;.  2538  (1992),  the  Supreme  (Jourt 
made  clear  that  this  principle  applies  even  to  government  regulation  of  the  unpro- 
tected aspects  of  expression:  government  may  not  regulate  even  unprotected  speedi 
or  conduct  out  of  hostility  to  tJie  views  being  expressed  by  such  conduct. 

The  second  major  constitutional  problem  with  S.  636  concerns  this  principle  of 
disoiminatory  treatment  of  certain  expressive  conduct  because  of  its  content  or 
viewpoint.  The  bill's  plain  purpose  and  essential  feature  is  to  prohibit  and  punish 
as  unlawfijl  certain  conduct— conduct  that  commonly  occurs  in  political  protests  of 
various  sorts — in  connection  with  antiabortion  protests. 

TTie  ostensible  goal  of  S.  636  (though,  as  discussed  above,  not  the  effect  of  S.  636 
as  presently  drafted)  is  to  prohibit  only  that  conduct  which  lies  outside  the  scope 
of  first  amendment  nrotection  for  expressive  activity.  This  general  objective  is  com- 
pletely unexceptionaole  from  a  first  amendment  standpoint.  Virtually  by  definition, 
a  law  regulating  only  conduct  that  is  unprotected  by  the  first  amendment  does  not 
present  constitutional  difficulties  of  the  same  order  as  a  law  directly  regulating 
speech  or  expression.  Nonetheless,  the  first  amendment  prohibits  Congress  from 
regulating  even  unprotected  conduct  when  it  seeks  to  do  so  oecause  of  the  viewpoint 
sou^t  to  be  expressed  by  that  conduct  or  because  of  its  connection  with  the  lawful 
expression  of  views  on  a  certain  topic  (e.g.,  abortion).  As  the  CJourt  stated  in  R.A.V. 
V.  City  of  St.  Paul,  "nonverbal  expressive  activity  can  be  banned  because  of  the  ac- 
tion it  entails,  but  not  because  of  the  ideas  it  expresses."  112  S.  Ct.  at  2544.  Under 
RA.V.,  government  may  not  regulate  even  "unprotected  features"  of  expression 
(such  as  conduct  that  is  unlawful  regardless  of  any  expressive  component)  "based 
on  hostility  .  .  .  towards  the  underlying  message  expressed."  Id.  at  2545.  Govern- 
ment mav  regulate  such  conduct,  but  its  ability  to  do  so  selectively  is  limited:  it  may 
do  so  only  "so  long  as  the  nature  of  the  content  discrimination  is  such  that  there 
is  no  realistic  possibility  that  official  suppression  of  ideas  is  afoot."  Id.  at  2547. 

S.  636,  as  presently  drafted,  presents  a  difficult  constitutional  issue  under  this 
test — much  more  difficult  and  subtle  than  the  facile  analysis  of  Professor  Tribe 
would  lead  one  to  believe.  The  House  version  of  the  bill,  H.K.  796,  is  plainly  uncon- 
stitutional under  RA.V.  That  bill  would  prohibit  blocking  access  to  abortion  clinic 
entrances  "with  intent  to  prevent  or  discourage  any  person  from  obtaining  [abor- 
tions]". HJl.  796,  section  2,  new  section  248.  Such  a  prohibition  regulates  certain 
civil  disobedience  activity  explicitly  on  the  basis  of  the  views  or  ideas  expressed 
thereby — an  obvious  first  amendment  violation  under  RA.V.  112  S.Ct.  at  2643-45. 
S.  636  is  more  artfully  drafted.  It  defines  a  violation  not  in  terms  of  the  ideas  being 
expressed  by  the  protest  or  civil  disobedience  (as  does  the  House  bill)  but  in  terms 
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of  the  efiect  of  such  acts  on  persons  engaged  in  the  conduct  (abortion)  against  which 
the  protest  or  civil  disobedience  is  dir^ted,  or  the  premises  at  which  such  conduct 
(abortion)  takes  place.  .  i       ii   . 

Professor  Tribe's  analysis  suggests  that  these  verbal  circumlocutions  make  all  the 
constitutional  difference  in  the  world.  The  problem  of  S.  636*s  selectivity  is  not  so 
easily  dismissed.  Tribe  is  correct  only  to  the  extent  that  S.  636'b  veibal  circumlocu- 
tion makes  the  constitutional  infirmity  of  the  Senate  version  far  less  obvious  than 
that  of  the  House  version,  because  the  words  of  S.  636's  prohibition  themselves,  con- 
sidered in  isolation,  do  not  necessarily  indicate  an  intention  to  regulate  antiabortion 
civil  disobedience  out  of  hostilitv  to  the  ideas  being  expressed.  Nonetheless,  there 
are  a  number  of  things  about  the  context  surrounding  the  consideration  of  S.  636 
that  mi^t  well  lead  a  court  to  conclude  (and  that  should  certainty  lead  Senators 
concerned  with  their  own  constitutional  obligations  to  conclude)  that  S.  636  is  tar- 
geted at  anti^ortion  expressive  activity  because  of  its  antiabortion  message — that 
Uiere  is  at  least  a  "reahstic  possibility  that  ofBcial  suppression  of  ideas  is  afoot." 
RA.V.,  112  S.  a.  at  2547.  ,         ,  .       ^^ 

First,  the  fact  that  the  House  bill,  which  bears  the  same  title  and  is  addressed 
to  the  same  purposes  as  S.  636,  overtly  targets  antiabortion  activity  on  the  basis 
of  its  expressive  purposes,  reveals  something  about  the  pur|X)se  of  S.  636  as  well. 
The  two  bills  are  different  versions  of  the  same  basic  legislation.  While  it  would  be 
unfair  to  tarnish  the  Senate's  language  with  the  errors  of  the  House,  it  would  also 
be  naive  to  pretend  that  the  same  animus  against  pro-life  civil  disobedience  re- 
flected in  the  House  bUl  does  not  in  any  wav  infect  the  Senate  bill.  It  is  entirely 
possible  that  a  court  would  regard  the  verbal  circumlocution  of  S.  636  as  designed 
to  accomplish  the  same  antiexpressive  purpose  as  the  House  version,  and  accord- 
ingly strike  it  down  as  merely  a  clever  attempt  to  violate  the  first  amendment  in 
a  roundabout,  rather  than  direct,  manner. 

Second,  the  context  of  S.  636  suggests  that  its  drafters  and  supporters  were  not 
legislating  neutrally  with  respect  to  the  protection  of  constitutionsa  ri^ts  or  the  ex- 
cesses of  political  protests,  but  were  singling  out  and  discriminating  against  a  par- 
ticular unpopular  political  movement.  How  would  one  test  such  a  thesis?  We  pro- 
pose that  one  rfiould  look  at  two  questions:  (1)  does  the  statute  impose  more  severe 
sanctions  on  violations  committed  by  those  involved  in  a  particular  political  move- 
ment than  the  law  imposes  on  similar  violations  committed  by  those  involved  in 
other  causes;  and  (2)  ooes  the  statute  provide  protections  for  private  violations  of 
the  constitutional  rights  of  both  sides  in  the  abortion  controversy,  or  only  one? 

Both  questions  answer  themselves.  Abortion  protestors  are  not  the  onlypolitical 
protestors  to  obstruct  others  in  an  attempt  to  intimidate  or  prevent  them  nx)ni  exer- 
cising their  legal  rights,  but  they  would  be  the  only  ones  singled  out  for  special  pun- 
ishnoents  as  a  matter  of  Federal  law.  Persons  protesting  ammal  research  at  umver- 
sities  or  research  facilities  are  not  subject  to  such  penalties.  Gay  ri^ts  protestors 
who  unlawfully  interfere  with  church  services  also  are  not  covered  by  S.  636.  Nor 
does  the  bill  apply  to  civil  disobedience  directed  at  other  types  of  facilities  that  may 
involve  Federal  interests,  such  as  antiwar  demonstrations  at  military  installations, 
antinuclear  sit-ins  at  nuclear  power  plants,  or  blockades  of  campus  placement  ofGces 
to  protest  recruiting  visits  by  reoresentatives  of  the  nation's  armed  forces  or  intel- 
ligence services.  In  short,  the  bul  is  not  concerned  with  controlling  unlawful  civil 
disobedience  at  any  of  several  types  of  places  where  there  is  a  Federal  interest  in 
preserving  rights  of  access,  but  only  with  punishing  civil  disobedience  whose  intent 
or  efiect  is  to  prevent  or  discourage  abortion.  If  the  drafters  of  this  legislation  were 
genuinely  concerned  about  the  eflects  of  unlawftil  political  protest  tactics  in  general, 
tney  would  broaden  the  statute  to  encompass  all  such  instances  of  unlawful  protest 
that  interferes  with  the  rights  of  others,  irrespective  of  the  object  of  the  protest. 

In  light  of  the  failure  of  the  bill  to  treat  unlawful  protests  generally,  it  is  diffiojlt 
to  avoid  the  impression  that  the  bill  is  targeted  at  antiabortion  activity.  The  fact 
that  the  proposed  bill  applies  to  abortion  protests  (and  only  incidentaUy  anything 
else)  suggests  that  its  drafters  disapprove  more  strongly  of  unlawful  protests 
against  some  conduct  than  against  other,  or  feel  greater  sympathy  with  some  polUi- 
cal  protestors  than  with  others.  How  many  of  the  bill's  supporters  would  vote  for 
Federal  legislation  throwing  any  person  in  jail  for  an  entire  year  who  on  one  occa- 
sion "obstructs"  a  military  recruitment  office  with  the  intention  of  "intimidating"  po- 
tential recruits  from  exercising  their  right  to  sign  up  for  military  service?  Or  for 
similar  sanctions  against  protestors  who  "obstruct"  the  South  African  embassy  with 
the  intention  of  "intimidating^  anyone  who  wishes  to  do  business  with  the  apartheid 

It  is  said  that  this  bill  is  needed  to  solve  a  great  public  problem,  but  as  the  Court 
noted  in  RA.V.,  "[a]n  ordinance  not  limited  to  the  favored  topics  .  .  .  would  have 
precisely  the  same  beneficial  efiect."  112  S.  Ct.  at  2550.  Indeed,  to  the  extent  that 
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proponents  of  S.  636  assert  that  the  interests  justifying  the  bill  are  "important  or 
Bubstantitd"  ones  unrelated  to  the  suppression  of  free  expression,  Tribe  testimony 
at  18  (quoting  United  States  v.  O'Brien,  391  VS.  367,  376-77  (1968));  Reno  testi- 
mony at  17,  tlie  failure  to  pursue  that  "important"  interest  where  it  arises  in  other 
contexts  tends  to  belie  Uie  assertion  that  it  really  is  unrelated  to  the  suppression 
of  expression.  As  one  respected  first  amendment  scholar  has  noted^  such  an 
"ovemarrow"  statute  "may  be  said  to  create  a  conclusive  presumption  that  in  fact 
the  state  interest  which  the  statute  serves  is  an  anti-[8peech]  rather  than  a 
nonspeech  interest."  M.  Ninmier,  Freedom  of  Speech:  A  Treatise  on  the  Theory  of 
the  first  amendment,  §2.06[B]  at  2-94  (1984).  Cf.  Minneapolis  Star  and  Tribune  Co. 
V.  Minnesota  Commissioner  of  Revenue,  460  US.  575,  582  (1983)  (invalidating  tax 
statute  under  first  amendment  because  it  "singled  out  the  press  for  special  treat- 
ment."). 

The  second  question  is  whether  the  proposed  bill  protects  the  constitutional  n^ts 
of  both  sides  in  the  abortion  controversy  from  violations  by  private  persons.  Again, 
the  answer  is  "no."  These  hearings  have  shown  (and  far  more  evidence  could  be  sup- 
plied, if  the  committee  is  interested)  that  lawful  pro-life  demonstrators  often  are  as- 
saulted by  pro-choice  activists  and  mistreated  dv  local  law  enforcement  authori- 
ties— in  violation  of  their  civil  rights.  If  the  drafters  of  this  legislation  were  con- 
cerned about  constitutional  violations  in  the  abortion  context,  they  would  provide  re- 
dress against  these  unlawful  acts,  no  less  than  against  the  unlawful  acts  of  anti- 
abortion  protestors.  The  one-sidedness  of  the  proposed  bill  strongly  suggests  that  it 
is  an  instrument  of  partisanship — of  strong  preference  for  one  side  in  tnis  rancorous 
public  debate.  The  cure  for  this  constitutional  defect  is  again  to  broaden  the  bill, 
to  provide  thai  whoever  by  force  or  threat  of  force  injures  or  prevents  the  exercise 
of  first  amendment  rights  of  expression  by  persons  engaged  in  lawful  antiabortion 
counseling  or  picketing  shall  be  subject  to  the  same  criminal  and  civil  penalties  as 
are  provided  for  acts  directed  against  the  exercise  of  abortion  rights.^** 

In  sum,  the  constitutional  problems  presented  by  S.  636*8  selectivity  could  and 
should  be  remedied  by  broadening  the  scope  of  the  prohibition  to  include  unlawful 
acts  committed  in  the  course  of  protests  that  interfere  with  federally  protected 
ri^ts  or  interests  other  than  abortion,  such  as  military  installations  or  federally 
funded  animal  research  facilities  (that  is,,  regardless  of  the  subject  matter  that  is 
the  focus  of  the  protestor's  unlawful  conduct)  and  to  include  also  unlawful  acts  com- 
mitted by  persons  regardless  of  which  side  of  the  abortion  controversy  they  are  on 
(that  is,  regardless  of  the  viewpoint  with  respect  to  abortion  of  the  person  engaged 
in  the  unlawful  activity). 

Such  changes,  in  addition  to  those  noted  above  with  resp^  to  the  overbreadth 
of  the  bUl's  language,  would  go  a  long  way  toward  resolving  the  diflicult  first 
amendment  issues  presented  by  the  bill  as  presently  drafted.  The  point  of  broaden- 
ing the  prohibition  is  to  ensure — and  to  establish — that  Congress  is  not  acting  out 
of  special  hostility  to  antiabortion  demonstrations,  but  out  of  a  legitimate  regulatory 
concern  that  it  is  prepared  to  apply  across-the-board  to  all  forms  of  protest  activity 
and  all  points  of  view.  As  Justice  Robert  Jackson  so  eloquently  put  it  in  his  cele- 
brated opinion  in  Railway  Express  Agency,  Inc.  v.  New  York,  336  VS.  106  (1949): 
The  framers  of  the  Constitution  knew,  and  we  should  not  foivet  today,  that 
there  is  no  more  effective  practical  guaranty  against  arbitrary  ana  unreasonable 
government  than  to  require  that  the  principles  of  law  which  ofTicials  would  im- 
pose upon  a  minority  must  be  imposed  generally.  (Conversely,  nothing  opens  the 
door  to  arbitrary  action  so  effectively  as  to  allow  those  officials  to  pidc  and 
choose  only  a  few  to  whom  they  will  apply  legislation  and  thus  to  escape  the 
political  retribution  that  might  be  visited  upon  them  if  larger  numbers  were  af- 
fected. 

Id.  at  112-13  (Jackson,  J.,  concurring).  S.  636  is  a  classic  illustration  of  Justice 
Jackson's  point.  We  submit  that  if  this  bill  applied  to  all  forms  of  protest  equally, 
it  probably  would  never  pass,  because  Congress  would  then  be  forced  to  confront  the 
concerted  outrage  of  civil  rights  protestors,  labor  pickets,  animal  rights  protests, 
antinuclear  protestors,  gay  rights  protestors,  and  numerous  others.  It  is  only  bv  con- 
fining the  strictures  of^this  bUl  to  one  particular  movement  that  is  currently  de- 
tested by  many  in  Congress  that  it  could  oe  seriously  considered.  That  is  the  reason 
the  first  amendment  insists  that  Congress  legislate  in  broader,  general  terms:  so 


"The  bill's  ambiguous  terms  make  it  possible  to  construe  the  prohibitjons  of  subsection  (aXl) 
to  include  acts  of  force  that  intimidate  or  interfere  with  antiabortion  coumseling  (including  side- 
walk counseling),  since  any  "counselling  or  referral  services  relating  to  the  termination  of  a 
pregnancy"  falls  within  the  definition  of  'abortion  services"  under  subsection  (gXD-  We  doubt 
that  such  a  construction  was  intended.  If  it  was,  the  point  certainly  should  be  made  clear. 
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that  Congress  is  not  able  to  single  out  particular  causes  and,  throudi  artful  draft- 
ing, subject  their  protests  to  extreme  and  unpredictable  sanctions  that  are  not  ap- 
phed  to  similar  protests  of  less  unpopular  causes. 

It  is  impossible  to  say  with  certainty  whether  or  not  such  factors  would  lead  a 
court  to  find  S.  636  unconstitutional  on  content-discrimination  grounds.  We  would 
tend  to  distrust  any  opinion  that  represented  this  issue  as  obvious,  one  way  or  the 
other.  There  is  no  precedent  clearly  on  point.  The  standards  we  empW  for  deter- 
mining content-neutrality  by  context  mi^t  be  deemed  noi^usticiable.  The  judiciary 
is  oommendably  reluctant  to  attribute  to  Congress 'the  intention  to  use  its  power  to 
favor  one  side  in  a  political  struggle,  and  inclined  to  defer  to  Congress  in  a  close 
case.  Thus,  this  part  of  our  testimony  should  not  be  interpreted  as  a  prediction 
about  what  the  courts  will  do;  neither  we  nor  anyone  else  can  be  sure  alnut  that. 
Instead,  it  is  a  brief  to  the  first  constitutional  authority  that  must  consider  this 
issue,  ue  Congress  itself,  whose  obligation  to  enforce  the  first  amendment  is  as 
clear  as  that  of  the  courts  and  whose  ability  to  discern  the  purposes  and  efiects  of 
legislation  is  free  of  the  necessities  of  deference  to  a  coordinate  branch.  No  Member 
orCongress  should  vote  for  this  legislation  unless  he  or  she  can  affirm  that  it  is 
unaffected  bv  hostility  toward  the  aims  of  the  pro-life  movement — unless  he  or  she 
would  be  willing  to  vote  for  the  same  legislation  if  it  applied  to  a  movement  he  or 
she  dierished  and  supported.  So  severe  and  sweeping  is  this  legislation  that  we  do 
not  think  that  is  possible. 

CONCLUSION 

The  right  to  choose  abortion  created  by  the  Supreme  Court  in  Roe  v.  Wade,  410 
UjS.  113  (1973)  is  in  its  essence  a  decisional  right — a  right  to  be  free  fit)m  excessive 
governmental  restriction  on  the  choice  whether  to  have  an  abortion.  It  is  not  a  ri^t 
to  be  free  from  hearing  the  sometimes  strident  advocacy  of  private  persons  who  be- 
lieve that  that  choice  should  be  exercised  in  favor  of  the  life  of  the  unborn  duld. 
For  as  long  as  Roe  remains  the  law,  those  that  believe  that  abortion  is  ui^just  have 
no  recourse — no  way  of  trying  to  stop  abortions — except  throu^  trying  to  inform 
and  persuade  persons  who  are  consiaering  having  an  abortion.  The  sweeping  and 
overbroad  terms  of  S.  636  would  impose  severe  punishments,  and  create  an  enor- 
mous chilling  effect,  on  entirely  lawful  public  advocacy.  It  targets  antiabortion  pro- 
tests and  civil  disobedience  for  unique  punishments.  In  our  view,  the  bill  as  cur- 
rently drafted  is  plainly  unconstitutional. 

It  may  be  said  that  the  excesses  and  selective  punishments  imposed  by  this  bill 
are  necessary  lest  the  illegal  acts  that  sometimes  occur  in  abortion  protests  be 
undeterred.  But  as  the  Supreme  Court  has  wisely  stated:  "[I]f  some  constitutionally 
unprotected  speech  must  go  unpunished,  that  is  a  price  worth  paying  to  preserve 
the  vitality  of  the  first  amendment.  \1]{  absolute  assurance  or  tranquility  is  re- 
quired, we  may  as  well  foi^et  about  free  speech.  Under  such  a  requirement,  the  only 
Tree'  speech  would  consist  of  platitudes.  That  kind  of  speech  does  not  need  constitu- 
tional protection.'"  Houston  v.  Hill,  482  VS.  451,  462  n.ll  (1987)  (Brennan,  J.), 
quoting  Spence  v.  Washington,  418  VS.  405,  416  (1974)  (Douglas,  J.,  concurring). 

Much  01  the  above  analysis  htis  consisted  of  principles  of  first  amendment  law  set 
forth  in  Supreme  Court  precedents.  But  it  would  be  a  mistake  to  think  that  all  con- 
stitutional law  begins  and  ends  with  Supreme  Court  decisions.  In  this  case,  protec- 
tion of  first  amenoment  values  begins  with  the  Congress  and  with  this  committee. 
Each  constitutional  officer  who  swears  an  oath  to  support  the  Constitution,  as  Arti- 
cle VI  of  the  Constitution  prescribes  for  all  Senators  and  Representatives,  has  an 
independent  constitutional  duty  and  responsibility  to  assure  that  no  law  is  enacted 
with  violates  that  Constitution.  In  our  view,  that  responsibility  goes  beyond  merely 
predicting  what  the  courts  would  hold — for  that  would  be  merely  recognizing  that 
the  courts  also  have  a  responsibility  to  the  Constitution — but  entedls  as  well  an  af- 
firmative duty  to  go  beyond  court  rulings  in  declining  to  support  any  legislation 
where  the  individual  senator  or  representative,  on  the  basis  of  his  or  her  own  under- 
standing of  the  Constitution,  is  not  fully  persuaded  as  to  its  constitutionality.  After 
all,  the  text  of  the  first  amendment  begins  with  the  command  that  "Congress  shall 
make  no  law  abridging  the  freedom  of  speech."  As  President  Andrew  Jackson  once 
put  it:  "The  Congress,  the  Executive,  and  the  Court  must  each  for  itself  be  guided 
by  its  own  opinion  of  the  Constitution.  Each  public  officer  who  takes  an  oath  to  sup- 
port the  Constitution  swears  that  he  will  support  it  as  he  understands  it,  and  not 
as  it  is  understood  by  others." 

We  commend  this  committee's  seriousness  of  purpose  in  considering  the  important 
constitutional  issues  presented  by  legislation  such  as  S.  636  and  again  thank  the 
committee  for  the  opportunity  to  present  our  views.  We  urge  the  members  of  the 
committee  to  look  beyond  the  politics  of  the  moment  and  to  resolve  all  doubts  about 
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the  oonstitutionality  of  this  bill  in  favor  of  vigilant  protection  of  iirst  amendment 
ri^ts. 

Joint  Statement  of  Curtis  Boyd  and  Lisa  Gerard 

The  Fairmount  Center  is  a  private  abortion  clinic  owned  by  Curtis  Boyd,  M.D. 
and  Glenna  Halvorson-Boyd.  Tne  clinic  has  been  in  operation  since  February  1973 
and  was  the  first  freestanding  abortion  clinic  to  open  in  Texas.  The  Boyds  and  the 
Fairmount  Center  are  well  known  for  pioneering  work  in  the  field  of  abortion  care. 
This  document  is  intended  to  describe  the  harassment  the  center  has  experienced 
over  the  past  several  years. 

A  marked  increase  in  the  amount  and  intensity  of  antiabortion  activity  began  on 
October  29,  1988.  This  was  the  date  of  the  first  "rescue"  staged  at  this  center  by 
Operation  Rescue.  On  that  date  about  200  protestors  blocked  our  entrances  and  27 
were  arrested.  Since  then,  "rescues"  have  oeen  held  on  a  regular  basis  at  Dallas 
clinics  and  our  clinic  has  been  targeted  several  times.  Two  "rescues"  in  particular 
(December  2,  1989  and  January  27,  1990)  stand  out  in  our  memories.  On  both  occa- 
sions we  had  about  400  protestors  and  it  took  the  Dallas  police  over  2  hours  to  clear 
our  doors.  This  created  very  dangerous  situations  as  people  could  not  get  out  of  the 
building,  much  less  get  inside.  On  January  27,  1990  several  protestors  stormed  the 
doors.  Two  got  inside  and  knocked  a  physician  and  counselor  to  the  ground  in  their 
haste  to  get  back  to  our  surgery  rooms.  They  chained  themselves  together  and  the 
police  had  to  cut  through  the  chains  in  order  to  remove  the  protestors  from  the 
Duilding. 

"Rescue"  continues  to  be  a  problem  in  Dallas.  Although  more  recent  events  have 
yielded  fewer  protestors,  it  really  does  not  take  that  many  to  blockade  the  doors  and 
make  entry  or  exit  impossible.  We  have  been  fortunate  in  Dallas  to  have  good  sup- 

Sort  from  the  police  but  the  difficulty  in  prosecuting  the  offenders,  even  wnen  they 
0  get  arrested,  makes  their  removal  slow  and  tedious  during  a  rescue.  We  must 
give  an  individual  trespass  warning  to  each  offender  and  each  warning  must  be 
videotaped.  Even  with  all  of  this  many  get  off  on  some  sort  of  technicality  when  the 
cases  go  to  court  or  they  receive  a  minimal  fine.  The  result  is  the  same  offenders 
are  arrested  over  and  over  again.  There  is  really  no  deterrent  to  arrest. 

On  December  24,  1988  our  clinic  was  the  tar^t  of  an  arsonist.  A  large  part  of 
our  building  was  destroyed.  Two  other  Dallas  clmics  were  set  on  fire  on  this  same 
date.  All  of  the  fires  began  within  a  few  minutes  of  each  other  so  clearly  more  than 
one  person  was  involved.  One  cannot  help  but  think  the  arrival  of  Operation  Rescue 
a  few  months  prior  encouraged  hatred  and  contributed  to  these  incidents. 

A  particularly  serious  problem  occurred  during  one  "rescue".  A  patient  with  very 
limited  English  speaking  ability  arrived  for  her  second  appointment  at  the  clinic. 
She  had  been  seen  the  previous  day  when  dilators  were  inserted  to  slowly  open  the 
cervix  for  her  abortion  the  following  day.  She  was  instructed,  as  all  patients  are, 
about  the  urgency  of  keeping  her  second  appointment  because  infection,  pain,  bleed- 
ing or  other  problems  can  occur  if  the  dilators  are  not  removed. 

When  the  patient  arrived  she  was  surrounded  by  protestors  who  told  her  the  clin- 
ic was  closed  and  they  would  take  her  to  another  doctor.  Frightened,  she  went  with 
them  and  saw  a  physician  who  removed  all  but  one  of  the  duators  and  told  her  she 
could  continue  the  pregnancy!  Our  staff  was  quite  alarmed  when  this  patient  did 
not  show  up  for  her  appointment.  We  made  several  unsuccessful  attempts  to  call 
her  and  then  sent  a  Spanish  speaking  counselor  to  her  address.  The  patient  was 
not  there,  but  a  message  was  left  for  her.  She  called  and  told  us  what  had  hap- 
pened, she  came  into  tne  clinic  and  was  able  to  have  her  pregnancy  terminated. 
This  situation  was  potentially  life-threatening  for  the  patient  had  tms  dilator  not 
been  removed. 

During  another  "rescue"  four  protestors  staged  an  incident  involving  a  physician 
in  order  to  bring  assault  charges  against  him.  On  January  12,  1991  uie  physician 
drove  into  our  parking  lot  and  four  protestors  blocked  his  car  doors.  He  roUed  down 
the  window  and  was  told  they  would  not  let  him  exit.  He  attempted  to  leave  the 
parking  lot  and  two  of  them  threw  themselves  on  the  hood  of  his  car.  They  later 
claimed  he  had  tried  to  run  them  over.  Another  protestor  was  conveniently  standing 
by  to  videotape  the  whole  incident.  They  took  the  videotape  and  harassed  the  Dis- 
trict Attorney's  office  until  the  District  Attorney  agreed  to  take  the  case  before  a 
grand  jury.  Our  physician,  now  deceased,  had  to  deal  with  the  stress  of  a  grand  jury 
investigation  during  a  time  when  he  was  quite  ill  with  cancer,  all  because  of  a  cha- 
rade by  antiabortion  activists.  Ironically,  it  was  the  videotape  by  one  protestor 
which  proved  to  the  grand  jury  that  the  physician  had  done  nothing  wrong,  so  the 
case  went  no  further.  Still,  it  caused  senous  stress  and  anxiety  for  the  doctor,  as 
well  as  for  the  clinic  staff. 
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Saturdays  at  our  clinic  routinely  involve  picketing  and  other  antiabortion  activity, 
even  when  a  "rescue"  is  not  planned.  Picketers  regularly  attempt  to  block  patients 
from  getting  out  of  their  cars  and  attempt  to  block  their  entrance  to  the  clinic.  They 
regularly  attempt  to  block  physicians  from  entering  the  clinic.  They  often  play  loud 
music  or  preach  and  shout  so  loudly  it  can  be  heard  inside  the  suiTgery  rooms.  This 
sometimes  goes  on  for  hours.  They  verbally  abuse  staiT  entering  or  leaving  the  build- 
ing. They  often  trespass  and  come  inside  the  building  to  preach  at  or  scream  at  pa- 
tients. Frequently,  we  find  their  antiabortion  literature  in  our  bathrooms  and  wait- 
ing rooms  so  we  know  they  come  in  at  times  when  we  do  not  even  see  them.  We 
caU  the  police  all  the  time,  but  the  protestors  seem  to  play  a  real  cat  and  mouse 

Same  with  them.  They  always  leave  the  property  or  stop  their  activity  as  soon  as 
ae  police  arrive.  The  police  are  unwilling  to  make  arrests  for  any  activity  they  do 
not  personally  see,  so  tne  antiabortionists  get  away  with  a  lot. 

Dr.  Boyd  has  received  numerous  death  threats  over  the  years.  Some  have  been 
placed,  not  mailed,  in  the  mailbox  at  his  home.  He  recently  received  a  letter  at  his 
office  that  said: 

«Hey,  a ^h Boyd.  Those  babies  didn't  know  when  they  where  dying  by 

your  butcher  knife.  So  now  you  will  die  by  my  gun  in  your  head  very  very 
soon— and  you  won't  know  when— like  the  babies  don't.  Get  ready  your  dead. 

Bomb  threats,  harassing  calls  and  hate  mail  are  experienced  here  on  at  least  a 
daily  basis.  Our  employee  parking  lot  is  regularly  strewn  with  nails.  We  are  con- 
stantly getting  flat  tires  even  though  we  continually  pick  up  the  nails. 

The  cumate  in  our  country  has  somewhat  condoned  and  has  certainly  not  con- 
denmed  these  types  of  harassment.  We  need  some  assistance  from  the  Federal  Gov- 
enunent  in  order  to  be  able  to  go  about  our  daily  lives  with  less  fear. 
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PLANNED  PARENTHtX)!)     tS^     ol  Rhode  Island 


I  I  1  P.Mm  Mrcti  Hr<«i<k-nic   KlvMk-  IsljnO  O 'iM).* 

May   19,    1993  «<)!  hji 'H.^iKimK 

-lOI  4i\  ~KJ(l  \(]niini<>ira(H)n  jnd  EducaiMin 

The  Honorable  Edward  M.  Kennedy,  Chaim^Qsv^H-.A  Fa\ 

Coimtittee  on  Labor  and  Human  Resources 

United  States  Senate 

Russell  Senate  Office  Building 

Room  315 

Washington,  O.C.  20510 

Dear  Senator  Kennedy, 

Planned  Parenthood  of  Rhode  Island  is  concerned  that  the  Mayor 
of  the  City  of  Providence  took  such  exception  to  Dr.  Pablo 
Rodriguez's  testimony  before  your  Committee  on  May  12,  1993 
that  he  felt  it  necessary  to  write  all  of  its  members. 

We  acknowledge  Mayor  Cianci  and  the  Providence  Police  for  what 
has  been  done  to  protect  our  clinic,  but  our  patients  and 
staff  still  feel  threatened.  The  Mayor  may  not  have 
sufficient  resources  or  personnel  to  deal  with  this  situation. 
This  is  a  national  problem  requiring  a  national  solution,  and 
passage  of  this  bill  can  only  help.  We  strongly  support  the 
Freedom  of  Access  to  Clinic  Entrances  Act  of  1993  because  of 
our  concern  for  the  safety  of  our  clients. 

Dr.  Rodriguez's  testimony  reflects  the  sentiments  and  position 
of  this  agency's  Board  of  Directors,  staff,  and  volunteers, 
and  remains  an  accurate  portrayal  of  our  recent  experiences  as 
a  woman's  health  care  provider.  Our  primary  purpose  in 
testifying  was  to  demonstrate  our  solid  support  for  S-636  and 
to  provide  evidence  as  to  the  need  for  its  passage. 

There  are  several  factual  inaccuracies  in  Mayor  Cianci 's 
letter;  an  accurate  account  of  the  specifics  referenced  is 
included  with  this  correspondence. 

The  Mayor's  letter  does  not  reference  the  day  our  clinic 
waiting  room  was  invaded  and  no  arrests  were  made,  nor  the 
time  the  clinic  was  blockaded  for  20  minutes  and  no  arrests 
were  made.  Neither  does  the  Mayor's  letter  address  the  Board 
of  Directors'  concern  regarding  the  manner  in  which  protestors 
have  been  charged,  as  well  as  the  minimal  fines,  with  payment 
schedules,  accepted  by  the  City  Solicitor's  office  for  out  of 
court  settlement.  The  fact  remains  that  the  state's  trespass 
laws  have  never  been  invoked  at  Planned  Parenthood  of  Rhode 
Island's  clinic. 

Since  Dr.  Rodriguez's  return  from  Washington,  a  post  card 
campaign  has  been  initiated  against  him.  His  neighbors  have 
all  been  sent  graphic  and  offensive  cards  stating  he  is 
responsible  "for  the  deaths  of  over  2500  babies  a  year."  The 
cards  urge  neighbors  to  call  or  write  him  at  home  to  ask  him 
to  "quit  and  repent."  His  home  address  and  phone  number  are 
listed  on  the  card. 
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At  its  meeting  today,  the  Board  of  Directors  reaffirmed  its 
admiration  of  and  strong  support  for  Dr.  Rodriguez.  He 
applaud  his  courage  in  appearing  before  your  Committee  and 
concur  with  the  testimony  he  presented.  Should  you  require 
any  further  clarification  please  contact  our  organization. 

Sincerely, 

The  Board  of  Directors  of  Planned  Parenthood  of  Rhode  Island 


jU^    tf.    X^fe^v<-^ 


^^^^.' 


■^J/^ntA^  ^ 


^tn 
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Clarification  of  Information  Reported  by 

Mayor  Vincent  A.  Cianci ,  Jr. 

in  a  Letter  Dated  May  17,  1993 

The  December  12,  1991  situation  which  actually  occurred  on 
December  21  involved  a  clinic  blockade  which  kept  the  front 
doors  closed  for  several  hours.  While  the  Providence  Police 
did  make  every  effort  to  assist,  protestors  were  linked 
together  by  a  metal  pipe  which  they'  ultimately  unlocked 
themselves.  Those  arrested  were  charged  with  failure  to  move. 

The  December  21,  1932  arrests  which  actually  occurred  on 
December  19,  were  made  when  the  waiting  room  was  invaded  for 
a  second  time  that  month,  and  a  number  of  individuals  had  to 
be  carried  from  the  reception  area  and  foyer.   Police  did  not 
proceed  with  removing  demonstrators  until  the  Executive 
Director  drove  to  the  clinic  from  her  home  to  personally 
press  charges.   The  clinic  staff  and  patients  felt  trapped  for 
the  half  an  hour  it  took  for  the  Executive  Director  to  get  to 
Providence.   Again  failure  to  move  was  the  charge.   Those 
arrested  settled  out  of  court  in  March  for  $50  fines  to  be 
paid  over  time  as  they  did  not  have  the  money  then. 

The  response  to  a  call  of  dispersal  on  March  20,  1993  was  in 
response  to  a  blockade  of  the  front  door  of  the  clinic. 
While  the  agency  requested  that  arrests  be  made,  no  one 
involved  was  arrested,  despite  the  fact  that  clinic  doors  were 
blocked  for  20  minutes,  and  the  next  Saturday  eleven  were 
arrested  for  the  same  action. 


The  May  12,  1993  arrest  of  a  protestor  who  allegedly 
assaulted  Mr.Kilbane,  was  actually  the  arrest  of  a 
gynecological  patient  who  had  trouble  making  her  way  into  the 
clinic  as  Mr.  Kilbane  video-taped  her,  verbally  harassed  her, 
and  impeded  her  movement  across  the  street.  The  patient  was 
charged  with  assault,  and  will  be  arraigned  in  District  Court 
next  week,  not  the  city's  Municipal  Court  where  clinic 
blockaders  are  sent. 

The  Providence  Police  have  developed  a  Department  procedure 
for  handling  large  demonstrations.   However  new  tactics  are 
jiow  being  employed  throughout  the  country,  and  this  plan  does 
not  address  these  actions.  Examples  include  clinic  vandalism, 
small  minute  man  blockades  and  invasions,  and  more  personal 
attacks  on  patients  and  staff  as  in  the  "Nowhere  to  Hide 
Campaign. " 
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May  17, 1993 


The  Honorable  EdwaiU  M.  Kennedy,  Chtdttaan 
Conimittee  <m  Labor  and  Hunian  Resources 
United  States  Senate 
Senate  Russell  Buflding,  Room  315 
Washington.  DC  20510 

Dear  Senator  Kennedy: 

When  Dr.  Pablo  Rodriguez,  medical  diiectcr  of  Planned  Parenthood  of  Rhode  Island, 
icslified  on  tfic  floor  of  Congress  on  May  12  to  sx^pport  liie  "Freedom  of  Access  to  Clinic 
Entrances  Act  of  1993",  he  included  in  his  testimony  allegations  that  arc,  quite  frankly, 
patently  untnac  Tn  referring  to  Pro-Life  activists'  attempts  to  deter  women  from  entering 
Planned  Parenthood's  Providence  clinic,  where  abortions  take  place.  Dr.  Rodriguez  alleged 
that  I  had  "..jnade  no  effort  to  bring  an  end  to  the  escalating  violence  which  now  extends  to 
Planned  Parenthood's  Executive  Director,  stafE;  vohmteos  aoA  patients."  He  then  went  on  to 
criticize  the  Providence  Police  Dqwrtment  for  having  never  charged  Pro-Life  blockaders 
witb  trespassing,  stating  thst  they  have  rather  Invoked  a  city  ordinance  called  "fiiilure  to 
move." 

I  am  writing  to  set  the  ttscord  Straight  I  take  great  exception  to  Dr.  Rodriguez's 
remarks  about  me  and  Providence's  fine  Police  DcparUneot  that  is  under  the  leadership  of 
Colonel  Bernard  Gannon  and  CommissionCT  John  Partington,  two  of  the  most  outstanding 
and  dedicated  officers  of  the  law  in  the  entire  United  States.  False  statements,  even  those 
uttered  before  Congress,  dont  protect  our  citizens.  However,  the  exiraordinary 
professionalism  and  e:q>ertise  of  the  membas  of  our  Providence  Police  Department  do. 
Pro-Life  activists  would  like  us  to  have  no  police  prataoting  Planned  Parenduxxi  while 
Pro-Choice  activists  would  prefer  a  veritable  army  at  the  site.  A  delicate  balance  must  be 
maintained.  Activists  arc  taken  mto  custody  when  the  situation  warrants,  as  diese  exanq)les 
illustrate. 

♦  12/12/91  Eighteen  Fro-Life  activists  arrested  at  Providence  Ptanned 

Parenthood. 

4      2/22/92  Protester  arrested  at  site. 

♦  12/21/92  Eight  protesters  arrested  at  site. 

♦  3/20/93  In  response  to  a  call  of  a  dispersal,  six  protesters  were  iold  to  move  on 

or  face  arresL  Although  they  moved,  police  left  two  on-post  personnd 
with  the  two  officers  detailed  there. 

♦  5/12/93  Providence  Police  arrested  a  protester  who  assaulted  Pro-Lffe 

demonstrator  Barry  EJUtane. 

♦  5/12/93  Providence  Police  arrested  Barry  KUbanefor  speaking  to  PUmned 

Parenthood  executive  director  Barbara  Baldwin  in  violation  of  a 
restraining  order  Issued  against  him. 
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Following  arc  just  some  of  the  methods  that  have  been  employed  by  the  Police 
Department  to  ensure  the  safety  of  our  city's  Planned  Parenthood  building,  their  personnel, 
and  dicir  clients. 
I 

♦  Members  of  the  Providence  Police  Department's  Intelligence  Bureau  regularly 
conduct  surveiUance  of  the  Planned  Parenthood  Clinic  in  Providence  and  have  been, 
for  some  time,  collecting  extensive  intelligence  on  those  individuals  who  repeatedly 
visit  the  site  to  protest  or  attempt  to  disnqri  acuities. 

♦  Afore  than  one  year  ago,  in  direct  response  to  protests  at  the  Planned  Parenthood 
Clinic,  the  Providence  Police  assembled  a  special  Response  Unit,  trained  to  handle 
protests  there. 

♦  The  Providence  Police  Department  provides  protection  to  Planned  Parenthood's 
Executtve  Director,  Barbara  Baldwin,  and  follows  her  at  certain  times,  even  to  her 
Providence  residence.  Our  Police  Department  makes  spat-checks  of  her  home.  Inside 
and  out. 

♦  ThtfrtnidfjtcePMceDepartmtMhasasUmdb^OTdertoi^speddcd^^ 
Planned  Parenthood  fadBty.  When  a  special  detail,  hired  by  PUmnett  Parenthood,  Is 
not  at  the  site,  the  DeptataiaU provides  meaipower  at  the  site  in  a  "Keqp  the  Peace'' 
capacity. 

♦  The  Providence  Police  Depatmum protects  the  Planned Parenthtwd  Otnic  when  tt  is 
closed.  Several  weeks  ago.  In  fact,  police  officers  called  the  executive  director  in  the 
middle  of  the  night  bccattsc  a  door  at  the  clinic  was  not  properly  secured. 

♦  The  Providence  Police  Department  increases  its  surveillance  of  the  Planned 
Parenthood  Chuic  at  4  aan.  on  Satiadays  and  Sundays  to  emsttre  that  activists  don  H 
chain  themselves  to  the  doors  trfthe  clinic  or  otherwise  begin  to  mass  at  the  site. 
Furthermore,  a  UuAsmitk  is  on  call  24  hours  a  day  should  this  action  otxur. 

AdditlcMially,  the  Piuvideiice  Police  Department  has  an  cxccUeot  iim&-page 
Operational  Plan  developed  qjedfically  fat  titiKzation  "..  Jn  the  event  of  a  demonstration  at 
caac  of  the  three  abottioa  diiiics_."  m  the  city  of  Providence.  It  is  a  safuxb  Dqiartment 
guide  with  detailed  instructions  oo  prooedures  to  be  inqilemsnted  depending  On  die  severity 
of  activity.  Since  I  believe  that  this  Operational  Plan  could  serve  as  a  modd  for  police 
departments  tfaroKshoot  our  natioii,  I  have  endoscd  a  copy  herein.  Police  "reaction"  is 
otitlined  in  three  phases,  with  PluiscTlnee  signifying  the  greatest  intensity  of  activity.  We 
tre  extremely  well  prqjared  in  the  city  of  Providence.  However,  dae  to  the  procedores 
previonsly  stated-and  others-we  have,  to  date,  prevented  the  occurrence  of  a 
confrontBtion  aeccMitatfaig  the  impIemeotatioB  of  Phase  Thr**  poUeiM. 

Cognizant  of  tiie  violence  that  has  en^Jted  at  abortion  clmics  in  ncarfjy  Boston  and 
throughout  our  country  and  the  recent  nmnfcr  of  Dr.  Gtum  in  Florida,  we  are  especially 
vigilant  at  the  present  time.  But  however  much  I  sympathize  with  Dr.  Rodriguez's  concerns 
for  his  family,  our  jurisdiction  docs  not  extend  to  Warwick,  the  city  in  which  he  resides    We 
^^^  'V^^  ^^  ^  ^"^""^  ^°^^  Department  on  tfiis  matter  and  arr  infbnned 
thirt  he  haa  filed  ju3t  one  complwnt  in  aU  of  the  yean,  that  he  hM  been  performing  abortions. 
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Before  testif|ing  before  Omgress,  Dr.  Rodrigaez  never  mm 
tiiat  violence  is  escaladog  at  tte  PlamiBd  PanntbcMad  site  nor  did  he  express  my  deqilemire 
with  my  actions  or  tixise  of  the  PicvideaceFoIkeDqMrtment  As  a  matter  of  Act,  I  was  a 
i;;uest  of  his  at  a  social  occastao  at  his  residence  seveced  weeks  ago,  and  he  never  mentioned 
anything  to  me  about  his  problems. 

No  one.  In  an  ai/eti^lo  get  a  bin  passed,  should  aae  the  national  spo^hJ  to  make 
uttfcur  and  untrue  iM^adoMS  agtdnstpabHc  servants  dedSeated  to  preserving  law  and 
order,  and  espedaOy  abottt  dedicated  law  enforcement  officials  of  the  caliber  of 
Commissioner  John  Partington,  former  head  of  the  Federal  Witness 
Protection  Program,  and  Colonel  Bernard  Gannon,  a  36-year  veteran  of  the 
Providence  Police  Department 

Due  to  our  extraordinary  concern  fix  preserving  pd^Uc  safety  St  ^  Planned 
Parenthood  Clinic  and  the  lengths  to  which  we  gn  to  protect  its  facility,  its  personnel  and  its 
cUeots.  I  want  die  record  to  show  bow  deeply  dis2{>pointed  Colonel  Bernard  Gannon  of  the 
Providoice  Police  DqMUmeat,  Providence's  Poblic  Safety  Commissioner  Icim  Partington, 
and  I  arc  by  Dr.  Rodriguez's  untrue  comments  made  daring  his  Congressional  testiiiK>ay  of 
May  12, 1993.  I  would  be  very  happy  to  send  Commissioner  Partington  and  Colooil 
Gannon  to  Washington  to  testUy  before  the  Senate  Labor  and  Human  Resources  C<»nmittee. 
I  also  request  that.  If  possible,  this  letter  be  made  part  of  ttie  official  record  of  the 
Committee's  proceedings. 


Sincerely,  u 


VINCENT  A.  CIANCI,  JR. 
Mayor  of  Providence 


^^^ULooOui 


PROVIDEMCE  POLICE  DEPARTMENT 
Headquartera 

To:   ■  "■   Involved  COTBoands  '  -  .  ..."  ■ 

Pro:  '  Cbloiiel  Bernard  B-  Gaimon,  Chief  of  Police';  ;;  .. 

^ubiect:  Departneni:  Proce<!|in-B  for  nandling  Iw^qg  acapna^gtign? 

The  following  «ets  forth  tue  operational  pleui  which  will  be 
utilised  in  the  event  of  a  deaonstration  at  one  of  the  abortion 
clinios  in  this  city.  Tbe  operational  plan  is  segmented  into  a 
nuBber  of  Phases.  Each  phase  indicates  a  higher  degrw*  or 
involveaent  and  severity  of  the  daaonstration .  All  phases  are 
intended  to  increase  our  reaction  to  the  demonstration  as 
required.  Additionally,  the  use  of  the  phase  systen  will  only 
provide  that  level  of  response  as  is  necessary,  and  not  cause  an 
overreaction  to  the  situation  level. 
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Clinic  Locations; 

Ther«  ara  three  (3)  locations  within  tho  city  of  Providence 
where  abortions  are  perfomed,  and  the  operational  hours  for 
Saturday's: 

1.  Wo»«n's  Surgical  Services        Sat.  7:30  am.  -  2:00  pm. 
386  xtwAl Is  Avenue 

2.  Planned  Parenthood  Sat.  9:00  aax.   -  4:00  pm. 
X12.   Point  j:tr«et. 

3.  Woaen  i   Infants  Hospital        CLOSED  ON  SATURDAY 
A&   C«y  Street 

There  ia  a  fourth  clinic  which  parforas  abortions,  this  is 
located  in  Cranston.   ThA  address  for  this  location  is 

NoBen's  N«dical  Center 

1.726  Broad  Str««t.  Cranston,  R.I. 


phase  one 

Phase  One  will  be  initiated  when,  the  officers  which  are 
short  posted  at  either  of  the  clinics  detect  any  indication  that 
a  deaonstration/sit-in  is  a  possibility.  The  orricer/s  located 
at  the  potential  demonstration  site  will  call  the  Commanding 
Officer  of  the  Patrol  Bureau  immediately  when  detecting  activity 
and  appraise  him  of  the  situation.  The  Commanding -Officer  will 
then  respond- to  that  location  and.  utiliza  on-post  personnel 'as 
needed  to  secure  and  contain  the  demonstration.  if  the 
situation  is  deemed  secured  and  capable  of  being  hanoied  by  the 
personnel  available,  then  the  Commanding  Officer  will  oall  the 
Commanding  Officer  of  the  Uniformed  Division  and  notify  him  of 
the  situation  amd  await  further  instructions.  The  Major  vili 
then  either  continue  at  this  level  of  response  or  increase  the 
response  to  the  next  phase  as  deemed  necessary. 

Therefore,  phase-ons  indicates  that: 

1-  The  deaonstration  is  peaceful  and  limited  in  scope. 

2.  That   the   current   personnel   available   can   contain   the 
situation,  without  further  assistance. 

3.  That  airrests  are  either  not  anticipated  or  limited  in  scope. 
A,     That  no  other  factors  indicate  an  increase  in  activity. 

Phase  Two 

Phase-two  Indicates  that  there  is  a  large  demonstration, 
that  the  Rituation  is  such  that  it  is  a  potential  problem  and 
may  not  be  capable  of  being  handled  by  the  current  available 
personnel  and  that  nxmerous  arrests  are  a  possiblity.  or  that 
thore  is/are  other  .f^actors  which  may  cause  the  situation  to 
intensify. 

Under  Phase-two  the  Colonel  will  be  notified  by  the  Major, 
and  will  then  detemine  the  level  of  response  to  the  situation. 
At  Phase  Two,  the  Major  will  cause  Captain  LaBeouf  to  be 
notified  to  b«gin  th*  call  up  of  thfl  Special  Response  Unit  for 
utilization.  The  Special  Response  Unit  will  be  under  the 
direction  of  Captain  LeBeouf  and  will  be  responsible  for 
effootlng  anr««ts.  Th«  numhwir  of  t«!»«m«  called  will  be 
detre»in«l  on  ne«d  basis  and  in  direct  proportion  to  the  level 
of  activity.  Each  team  will  consist  of  four  officers  and  a 
aergeont  will  be  responsible  for  tho  supervision  of  one  or  mora 
teams.  (A  full  listing  of  the  duties,  and  responsibilities  are 
outlined  under  team  duties) . 
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Ad<l±tionaLly  at  Phase-two,  the  Major  is  authorized  to  keep 
officers  on  duty  to  meet  the  needs  of  the  department  or  to  call 
back  officers  as  -tha  situation  dictatas.  Onca  tjxo  Colonal  is  on 
the  scene,  he  will  assuoe  the  duties  of  deteminijig  the  level  of 
response . 

Also,  the  Major  will  make  arrangements  to  assure  that  the 
Mobile  Coaamnd  Vehicle  is  transported  to  the  demonstration  site 
and  positioned  t:o  allow  easy  access;  however  in  a  location  which 
affords  a  secure  enviomaent.  When  in  Phase  Two,  the  following 
will  also  be  placed  into  action.  Captain  Dowd  of  the 
Prosecution"  Bureau  will  be  called -and  notified  of  .the  situation, -, 
he  will  then  ..cause  -  meabers  of  his  oonmand.  to  prepare  to  begin 
processing'  of  potential  arrestees.'  Captain  Dowd  will  also  b^ 
responsible  for  contacting  other  personnel,  such  as  Municipal 
court  Judge/s,  bail  ooiamissioners ,  etc.  for  specKly  and  efficient 
processing. 

The  Major  will  also -have  Lt.  Downing  of  the  B.C. I.  notified 
and  provisions  aade  for  the  processing  of  prisioners  at  the 
station,  additionally,  B.C.I.  will  take  a  video  camera  to  the 
scene  for  docvmentation  of  the  activities  and  will  have  a  B.C.I, 
officer  at  the  scene  to  photograph  prisioners  with  the  eirresting 
officer  at  the  scene  pnrior  to  transport  to  central  station. 

Captain  smith,  will  be  notified  and  will  act  at  the  Press 
Information  Officer.  She  will  provide  information  to  the  press 
and  act  as  the  department  liaison  to  the  press.  All  information 
released  will  be  made  only  through  capt.  Smith  or  the  Chief  of 
Police.  Mo  officers  will  comment  to  the  press  without  the 
expressed  authorization  of  the  Chief.  The  press  will  be  allowed 
only .  into  the  front  office  of  the  Patrol  Bureau  and  will  not  be 
allowAd  to  enter .  the  building  without  authorization  from  the 
Chief  of  Police. 

During  Phasa  Two,  the  on-duty  Comaandinq  Officer  of  the 
Patrol  Bureau  will  .  make  arrangement  to  secure  the  entire 
headquarters  building.  This  entails,  securing  all  doors, 
posting  officers  in  y.ital  locations  and  establishing  patrols  to 
asstire  the  integrity  of  the  building.  Additionally,  the 
Comaandinq  Officer  is  to  secure  keys  to  police  vehicles  frcaa  all 
Buraaoa  and  divisions  within  the  department  for  utilisation  by 
members  of  the  arrest  teams  and  other  units  involved  in  the 
suppression  of  the  demonstration.  All  vehicles  will  be  removed 
from  the  two  garages  and  all  vehiclAA  will  be  moved  from  the 
ramp  of  the  station.  An  officer  will  be  stationed  at  the  garage 
door  at  the  bottom  of  the  ramp,  to  allow  access  to  police 
vehiolcs  tnraneporting  prisionars.  Sufficient  officer-a  are  to  be 
utilized  in  the  garage  area,  where  prisioners  will  be  held,  to 
assure  a  secure  enviornment. 

Therefore  Phase  two  indicates: 

1.  That  the  demonstration  hae  become,  or  has  the  potential  to 
increase  in  size  or  intensity. 

2.  .That  a  number  of  arrests  are  a  potential. 

3.  That      cont<iirni«nt      nay      be      beyond      tha      scopo      of      available 

personnel . 

4.  That  ext:ra  steps  are  required  to  suppress  the  demonstration. 


Phase  Three 

Phase  Three  is  that  the  demonstration  has  intensified  to 
such  a  level  that  additional  off-duty  personnel  are  called  back 
to  address  the  situation,  that  other  departments-are  called  upon- 
f or  assistance.  -  ,_  •.  .  ^   .  -• 
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Thia  phase  ia  to  be  totally  detamined  by  the  Chief  of 
Police  after  review  of  the  situatiion  and  in  tbe  Interest  of 
public  safety.  The  Major  will  make  arrangements  for  emergency 
callup  of  off-duty  personnel  to  assist  with  crowd  control, 
traffic  control,  arrests,  etc.  Additionally,  calls  will  be  made 
to  other  departments  for  immediate  assistance  to  contain  the 
demonstration.  At  this  point,  it  is  assumed  that  all  resources 
of  this  department  are  in  place  and  outside  assistance  is 
reqviired. 

Therefore  Phase  three  indicates: 

1.  A  major  demonstration  in  progress. 

2.  The  situation  is  explosive  amd  contairanent  is  questionable. 

3.  All  resources  of  the  department  are  activiated. 
A.  Outside  assistance  is  recruired  for  containment. 

This  outlines  the  three  operational  phases  which  can  be 
placed  into  operation  to  suppross  and/or  address  a  demonstration 
or  mAJor  incident  within  this  city-  The  following  outlines  the 
■•«h«nicfi  reoulred  and  responsibilities  to  place  the  various 
phases  into  effect. 


ARREST  teams: 

■_ :  Commanding  officer 

In   view   of   the   fact   that  there   are   two  potential 
demonstration   sites   in   the   City  of  "Providence,  sufficient- 
personnel .  is  naceaseury  in  tbe  event  that  tftere  is  an  attempt  to 
taJce  over  one  or  both  locations.               •."-■-  "l. 

In  thB  event  that  Pro-life  contingent  attempts  to  close  one 
or  both  of  the  clinic's  within  the  oity,  the  out-last  personnel 
will  hold  their  posts  and  appropriate  contacts  will  be  made.  No 
arrests  are  to  be  made  until  the  arrival  of  .the  c;f fleer  In 
Charge  of  this  operation. 

The  arrest  teams  will  consist  of  tour  officers  per  tean  vlth 
a  sargeant  in  charge  of  one  or  sore  teans.  The  arrest  teams  sole 
responsibility  will  be  to  arrest  individuals .  jrtio  are  violating 
the  law.  Arrests  will  be  made  at  the  direction  of  their 
comaandlng  officer. 


The  arrest  te&m  members  will  be  dressed  in  the  uniform  of 
the  day  and  cairry  only  dapactmental  issued  oc  auLhor-lzed  side 
arms._  Ho  other  special  response  equipment  of  uniforms .  will  be 
worn,  or  utilized.  -  •  •    - —  -   -.7-     -  -  - 

The  sergeants  will.be  responsible,  for:  making  arreutg^ents  "iJ6_ 
secure  tramsportation  for  their  assigned  teams.  Assistance  will' 
come  from  the  officer  In  charge  of  tne  Patr-ol  Bux-«tiu,  who  will 
have  aecurad  the  keys  to  availaible  departmental  vehicles. 
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Assistant  Comnanding  orrioer 
Xsaff  .=_A  «  Team  -  2 


TaaiB  -  3  Teau  -  4 


Taan  -  5  Teaji  -  6 


Tmam   *  7  TeaB  -  8 


Sergeants :  S^rge^nta : 


PBQCBSSIWO  ny   prisoners; 

r.t.  Edward  Dovnina:  Officer  in  Charge 

Upon  tha  arrsst  of  an  individual,  two  photos  will  be  taken 
at  th«  scene  of  the  transport  vehicle.  The  photo  will  include 
the  arrested  individual  along  with  the  sergeant  in  charge  of  the 
Arrest  Team.  One  photo  is  to  be  given  to  the  sergeant  and  the 
second  photo  will  acconpany  the  defendant  to  the  station  will  be 
stapled  to  his/her  warrant. 

Bach  prisoner  is  to  be  fully  printecj  at  the  station.  In  the 
event  that  a  prisoner  refuses  to  identify  themselves,  prlnt:s  and 
photo  vill  be  taken  and  the  individual  will  be  2issigned  a  number 
to  future  identification.  Once  an  arrested  person  is  fully 
processed,  the  individual  will  be  brought  to  the  Municipal  Court 
for  arraignment. 

TRAHSPORTING  PRISONERS; 

Uajor  Uniformed  Div,  Officer  in  Charge 

The  Kajor  will  make  arrangement  with  the  Department  of 
Corrections  to  utilize  atruck  or  trucks  for  the  movement  of 
prisoners.  The  truck/ s  will  be  moved  to  the  demonstration 
location  when  it  has  been  determined  that  arrests  are  to  be  made. 

HOLDING  OF  PRISONERS; 

Officer  in  Charge 

.The  .basement  garages  (Chief's  and  Detective  sides)  are  .to  be 
.cl*az-»d  of  .nil  v«hiclaa  and  this,  area  will  serve  "as  holding"  a^ 
cell  block  area  for  prisoners  that  .are  brought  to  the  "Central, 
Station.   In  addition,  the  ranp  to  the  lower  garage  is  to-be 
clear  of  All  vAh1ele«. 
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Th«  O.  I.  C.  Is  to  «iurare  that  all  doors  ore  s«car«  and  that 
pri«on«x-e  «r«  not  ^llowad  into  the  area  of  the  police  of  floors 
lockors.  Lt.  Dovnlng  and  Beabers  of  th«  Bd  will  set  up  a 
procossin?  cojoera  and  print  table  in  the  area  of  the  door  that 
I««d«  up  the  becJc  stuiircese  for  thA  lovor  parage. 

All  prisoners  vill  be  searched  upon  arrival  to  the  cell 
blook  and  tri^  baga  are  to  b«  provided  to  fiecure  any  propertiy 
of  the  pria loners.  The  procedure  to  accoaiplish  these  taslcE  will 
be  handled  by  tha  O.I.C.  of  the  station  tfhen  ordered  to  do  so  by 
The  Kajor. 

reading  of  prisoners  will  be  arranged  via  McDonalds  and  The 
O.I.C.  of  the  bttilding  is  to  ensure  that  thA  feeding  of 
prisoners  is  arranged  via  the  Patrol  Bureau. 

OfficexTs  will  need  to  bo  aoeiegned  to  aan  the  holding  area 
and  the  appropriate  nuaber  of  officers  will  be  vade  after  a 
dsterBlnation  and  evaluation  has  been  nade  by  the  Hajor  and  the 
Chief  of  Police  rela'tive  to  tha  nunbar  of  poseiblo  of  arrests. 
Once  the  order  heis  been  given  to  aurrest  a  large  nunber  of 
individuals,  the  building  vill  be  secured  to  liait  access  by  all 
press  and  other  peraons  in^o  the  building. 

XTVVFFIC  CONTROL; 

Major  Uniformed  Div.  Officer  in  cborge 

The  Traffic  Engineering  Department  is  to  be  oonteoted  and 
Qiergency  No  Parking  -  Tow  Zone  signs  are  to  be  requested  for 
the  deaonstartion  site.  Major  Devine  is  to  utilize  two  on 
officers  to  enforce  the  porKing  regulations. 

MOmCIPXL  CODRT: 

Officer  in  Charge 

The  Prosecution  Bureau  is  ensure  that  all  papec^irork  is 
prepared  to  ensure  that  prisoners  are  aunraigned  in  the  most 
expedient  namner  possible.  Personnel  are  to  be  called  back  to 
worx  if  there  is  a  sufficient  number  of  eurrests  and  additional 
personnel  are  required  to  handle  the  overload. 


Captain  Judith  Smith  Press  Release  Officer 

Information  for  the  press  will,  be  issued  only  "by  the  Press 
Release  Of floer  or_  the  Chief  of  Polix:e.  "All  "inqutri^  vill  be 
forwarded  to  one-  of-  these  individuals.";  Officers-  are  f.to  be: 
instructed  to  refrain  from  any  cooments  and  refer  all  questions" 
eo  Captain  smith  for  response. 

COMMDWI CATIONS ; 

•All  officers  involved  in  the  detail  will  operate  on  Channel 
Three  (3) . 

PBRIMETER  CONTROL; 

All  outaido  doors  leading  Into  the  Central  Station  ara  to  be 
secured.  No  one  is  to  be  allowed  into  tha  building  unless  they 
have  specific  business  therein.  Once  a  prisoner  has  been 
released,  ha/ahe  io  not  to  bn  allowed  baolc.  into  th*»  station. 
Representatives  of  the  press  shall  not  be  allowed  beyond  the 
front  desk  without  pemission  from  tihe  Press  Release  Officer  or 
the  Office  of  the  Chief. 
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flPRCTAI.  COMSrPgRATIOWS; 

In  the  event  that  there  are  a  limited  ntnober  of  aurrests,  and 
if  there  are  arrests  Bade  prior  to  the  utiliaation  of  the 
on-scene  prooeselnq,  then  the  normal  proooseing  at  tho  station 
until  will  be  utilized  until  the  on-site  processing  is  enacted. 

LOCK  SMITH  SERVICES:" 

In  the  event  that  denonstrators  have  locked  themselves  to 
certain  areas  or  the  building,  or  have  locked  theacolvos 
together,  Kr.  Jeff  Owens  of  the  Lock  Shop  is  available  for 
response  to  the  location  to  assist  with  unlocking  the 
denonstraror s . 

(;;qqRDIWATIOW  WITO  opt  QP  city  POLICE: 

The  Major  of  the  unifomed  Division  is  designated  the 
officer  in  charge  for  contacting,  directing  and  coordinating 
outside  police  departaents  who  will  be  r««quested  to  respond  to 
this  City  at  our  request.  The  outside  (out  of  town)  officers 
shall  not  aaXe  arrests  in  this  City  and  shall  be  used  for 
traffic  and/or  crowd  control. 


The  following  is  a  listing  of  inportant  numbers  «rtiich  may  be 
required  in  the  event  that  this  contingency  plan  is  placed  into 
effect: 


Col.  Bernard  E.  Gannon 


Major  DoaeniC  Baldasssire 
Major  William  Oavina 
Captain  Paul  LeBeouf 
Captain  JUdlth  Smith 
Lieutenant  Edward  Downing 
Lieutenant  Richard  Sullivan 
Patrolman  Wayne  Ferland 
Traffic  Engineering  Dept. 
NUnic.  Court  Judge 
Locksmith  Jeff  Owens 


884-5683   Car  phone  523-1821. 
Hov«  nights  884-1003.    .;.;  7^-1 

728-9767  •:;;-  ':  ■'-     "     --""„  ~ 

a74i-77aft 

949-4355 

949-4669 

272-06fi5 

272-7837 

828-3285 

88-319 

Prosecution  will  contact 

885-7878 


The  Chairman.  The  committee  stands  in  recess. 
[Whereupon,  at  1:17  p.m.,  the  committee  was  adjourned.] 
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